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A Supreme Court of the District of Columbia 

James F. Terrell, plainteff 
vs. 

J. Raymond McCarl, Comptroller General Equity Number 44902 
of the United States, and Curtis D. Wilbur, 

Secretary of the Navy, defendants 

United States of America, 

District of Columbia.^ ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia 

James F. Terrell, plaintiff 
vs. 

J. Raymond McCarl, Comptroller General Equity Number 44902 
of the United States, and Curtis D. Wilbur, 

Secretary of the Navy, defendants 

Bill of Complaint 

Filed Nov. 10, 1925. Morgan H. Beach, Clerk. 

The plaintiff, James F. Terrell, respectfully shows to the court as 
follows: 

1. He is a citizen of the United States and a duly appointed, 
qualified, and acting lieutenant in the United States Navy, having 
been appointed as such by the President and confirmed by the Senate 
of the United States, his commission being dated 2nd day of June, 
1919. He is now stationed at the United States Naval Academy, 
Annapolis, Md. 

The defendant J. Raymond McCarl is a citizen of the United 
States. He now holds office as Comptroller General of the United 
States and resides in the District of Columbia. 

The defendant Curtis D. Wilbur is a citizen of the United States 
and Secretary of the Navy and resides in the District of Columbia. 

2. The plaintiff was commissioned as lieutenant on the 2nd day 

of June, 1919. His appointment to the several offices in 

2 the United States Navy was made by the President and con¬ 
firmed by the Senate of the United States. He assumed office 

on his original appointment as aforesaid and has actively and faith¬ 
fully discharged continuously his duties as an officer of the United 
States throughout his entire service. 

3. As such naval officer he has been and is entitled by law to be 
paid and to receive certain pay and allowances provided by acts of 
Congress of the United States; and during the entire period of his 
service as a naval officer his pay and allowances have been so paid 
up and until the wrongful withholding thereof, hereinafter de- 
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scribed. For the entire period within whicli his pay and allowances 
have been so withheld, extendinir up to the filin*? of this bill of com¬ 
plaint, Congress has appropriated funds covering his pay and allow¬ 
ances, and the money for the payment thereof has been actually 
available, and has been turned over to and is now in possession of A. 
B. Canham, the disbursing officer of the United States Navy in 
charge of his account; said Canham, however, being subordinate of 
the defendant, Curtis D. Wilbur, Secretary of the Navy, and sub¬ 
ject to the said defendant, Curtis 1). Wilbur’s orders and instruc¬ 
tions, which are given to him through his immediate superior, the 
Chief of the Bureau of Supplies and Accounts of the Navy De¬ 
partment. 

4. The office of the Comptroller General of the United States was 
created by an act of Congress which became effective July 1, 1921, 
the defendant, J. Raymond McCarl, taking office on that date. 
Under this Act the Comptroller General and the General Accounting 
Office, of which he is the executive head, assumed the duties there¬ 
tofore performed by the Comptroller of the Treasury and six audi¬ 
tors, which duties included the auditing of the accounts of disburs¬ 
ing officers of the United States Navy. 

5. Prior to July 1, 1921, the date on which the defendant 

3 J. Raymond McCarl assumed the duties of his office as afore¬ 
said, the plaintiff, as well as many other officers of the Navy, 

had applied for and on said date was receiving allowances on account 
of his dependent mother in accordance with the provisions of the 
act of April 10, 1918 (40 Stat. at L. 530), the benehts of which by a 
subsequent act of Congress had been extended to include officers of 
the Navy as well as officers of the Army, to whom it originally ap- 
j)lied. The act of A])ril 10, 1918, was subsequently superseded ty 
the act of June 10, 1922 (42 Stat, at L. 025). His application for 
such allowance was made in good faith and in accordance with the 
interpretation of the statutes and the practice prescribed by the 
Comptroller of the Treasury. The payments were made to him by 
disbursing officers of the Navy charged with the responsibility of 
making only such payments as were authorized by law, and the ac¬ 
counts of the disbursing officers showing such payments were in turn 
duly passed and certified by the accounting officers then charged with 
the duty of auditing and approving or disapproving the disburse¬ 
ments shown thereby; that is, by the Auditor for the Navy Depart¬ 
ment up to July 1, 1921, and thereafter by the Navy Department 
division of the General Accounting Office, of which the defendant, 
J. Raymond McCarl, is the executive head and which is subject to 
his supervision and direction. 

Subsequently to the date on which the defendant, J. Raymond Mc¬ 
Carl, assumed the duties of the office of Comptroller General, as 
aforesaid, he undertook and began to review the payments of allow¬ 
ances made to officers of the Navw as aforesaid, and, notwithstand¬ 
ing such payments had been made and approved as foresaid, he 
asserted and charged that said payments had been erroneously and 
illegally made, set up claims therefor against the officers receiving 
the same, made demands upon them for the immediate repay- 

4 ment thereof, and upon their refusal to admit such claims 
directed and caused the pay and allowances of such officers to 
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be stopped and withheld by notifying disbursing officers of the Navy 
that no credit would be allowed them in their accounts with the Gov¬ 
ernment for any payments made to the officers against whom such 
claims were set up until the full amount of such claims should be 
withheld from their pay and allowances and covered into the Treas¬ 
ury of the United States. 

On the receipt of such notices the disbursing officers of the Navy, 
knowing that their accounts would not be settled and approved by 
the defendant, J. Raymond McCarl, and that thej^ would be greatly 
embarrassed in the settlement of their accounts with the United 
States should they disregard such notices, thereupon being coerced 
and put in fear by the defendant, J. Raymond McCarl, refused 
and derlined to make further pa^unents to the officers against wdiom 
such claims were set up on account of their pay and allowances as 
provided and appropriated by law. 

6. By the action described in the preceding paragraph the de¬ 
fendant, J. Raymond McCarl, deprived many officers of the Navy of 
their entire current pay and allowances. 

The situation thus became so serious for many officers of the Navy 
that the defendant, Curtis D. Wilbur, found it necessary to inter¬ 
vene for their protection, and on or about the 11th day of August, 
1024, he issued a communication to all disbursing officers of the Navy 
directing that “ in order that officers may not be deprived of sufficient 
funds to meet their current necessities, not more than twenty per cent 
of any officer's current pay and allowances should be withheld with¬ 
out the officer's consent, upon any claim made by the defendant, J. 
Raymond McCarl, because of alleged overpayments of allowances 
on account of dependents, and that eighty per cent of the pay and 
allowances of such officer should be paid to him, notwithstanding 
the previous demand of the defendant, J. Raymond McCarl, 
T) for all pay and allowances to be withheld on such claim. A 
copy of the said communication from the Secretary of the 
Navy, dated August 11, 1924, and known in the naval service as 
“ALXAV 24,'’ is filed herewith as plaintiff's Exhibit No. 1. Subse¬ 
quent communications correcting and explaining “ALNAV 24” 
were sent out by the defendant, Curtis D. AVilbur, as Secretary of 
the Navy, known, respectively, as ‘‘ALNAV 27,” dated September 
9, 1924; “ALNAV 30,” dated September 23, 1924; ‘^VLNAV 33,” 
dated October 2, 1924; and ‘"Accounting procedure under ‘ALNAV 
24’ as modified by ‘ALNAV 27 and 30,"’ approved October 2, 1924, 
copies of which are annexed hei'eto and made part hereof, marked, 
respectively, Plaintiff 's Exhibits Nos, 2, 3, 4, and 5. 

7. In accordance with said "‘ALNAA^ 24 ” there has been wrong¬ 
fully withheld from the plaintiff's pay and allowances, to and in¬ 
cluding September 30. 1925, the sum of $699.00 on account of unlaw¬ 
ful claims set up by the defendant, J. Raymond McCarl, as herein¬ 
after more fully described. The defendant, Curtis D. AVilbur, 
through said order, has been, and is, cooperating with the defendant, 
J. Raymond McCarl, in the enforcement of the unlawful demands 
set up b}^ him as aforesaid and in aiding and making the same effec¬ 
tive through the disbursing officers of the Navy, said “ALNAA^ 24” 
being accepted and construed by said disbursing officers as authority 
and direction from the Secretary of the Navy to withhold twenty 
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per cent of the current pay and allowances of officers against whom 
claims were so set up, including the plaintiff. 

8. The character and amount of said unlawful claim set up against 
the plaintiff fully appears from (1) statement of account issued to 
the plaintiff' by his disbursing officer for the period July 1, 1924, to 
December 81, 1924, showing a checkage of $240.00 on account of 
jirevious payments of dependent allowances by J. B. Daniels, a 
former disbursing officer of this plaintiff; (2) statement of account 
issued to the plaintiff by his disbursing officer for the period January 

I, 1925, to January 81, 1925, showing a checkage of $40.00 on 

6 account of a dependent allowance paid to the plaintiff by 

J. B. Daniels, a former disbursing officer of this plaintiff'; 
(3) statement of account issued to the plaintiff by his disbursing 
officer for the period P>bruary 1, 1925, to September 80, 1925, show^- 
ing checkages in the sums of $118.80 and $295.20 for dependent 
allowances paid to the plaintiff by J. B. Daniels, a former disburs¬ 
ing officer, and by B. Hunter, also a former disbursing officer. Copies 
of these statements of account are hereto attached as plaintiff’s Ex¬ 
hibits X os. (>, 7, and 8, respectively. From these exhibits it appears 
that the total claims set up against the plaintiff are in the sum of 
$699.00 and the said sums, aggregating $699.00, were disallowed in 
the settlement of the accounts of plaintiff's previous disbursing offi¬ 
cers by the defendant, J. Raymond McCarl, but more complete data 
as to this is not now available to the plaintiff. 

The said claims, aggregating $699, have not at any time been 
established against the plaintiff, being merely ex parte statements of 
alleged accounts, and the plaintiff denies any liability whatever to 
the Imited States on account of said alleged claims. 

9. In accordance with said actions of the defendant, J. Raymond 
McCarl. and said “ALXAV 24” twenty per cent of the current pay 
and allowances of the plaintiff provided and aj^propriated for him 
by law has been unlawfully and wrongfully withheld from him, the 
aforementioned sum of $699.00 having been so withheld up to the 30th 
day of September, 1925, as more fully appears by reference to the 
aforementioned statements of account issued to the plaintiff by his 
disbursing officers, copies of which are annexed hereto and made 
part hereof as plaintiff’s Exhibits X os. 6, 7, and 8. 

The entire amount of said unlawful claims as set up by the de¬ 
fendant, J. Raymond McCarl, and disputed and denied by the 
plaintiff will be finally covered into the Treasury of the 

7 United States unless relief be granted by this court against 
said unlawful demands without delay. 

10. The cause of the unlawful withholding of plaintiff’s pay and 
allowances, as aforesaid, is due solely to the above-mentioned 

demand of the defendant, J. Raymond McCarl, threatening 

8 that unless the amount of the claim set up against the 
plaintiff is so withheld, to be covered into the Treasury of 

the United States, as aforesaid, credits wdll not be allowed by the 
defendant, J. Raymond McCarl, to plaintiff’s disbursing officer for 
any payments to the plaintiff above 80 per cent of his pay and allow¬ 
ances as mentioned in said “ALXAV 24.” And but for the said 
unlawful demand of the defendant, J. Raymond McCarl, and said 
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“ALNAV ‘24” the plaintiff’s present disbursing officer and all dis¬ 
bursing officers of the Navy would comply with their duties and with 
the law with respect to paying the plaintiff and other officers simi¬ 
larly situated the pay and allowances to which they are entitled. 

11. The plaintiff is advised that he is entitled to receive his pay 
and allowances as provided and appropriated by Congress, and 
neither of the defendants have the right to withhold the same or 
any part thereof or to cause the plaintiff’s disbursing officer or the 
Bureau of Supplies and Accounts to withhold the same or any part 
thereof, or to set off any part thereof against the ex paxte claim set 
up against the plaintiff by the defendant, J. Ravmond McCarl, 
and that the acts of the defendants in interfering with the payment 
to him of his pay and allowances in the usual and ordinary manner 
in which officers of the Navy are paid are resulting in irreparable 
injury to him, against which he can have no adequate and complete 
remedy save and except in a court of equity. 

Wherefore, the premises considered, the plaintiff prays as fol¬ 
lows : 

h"irst. That the process of this court issue to each of the defend¬ 
ants requiring them to appear and answer this bill of complaint. 

Second. That the demand of the defendant, J. Raymond McCarl, 
for the withholding of the pay and allowances of the plaintiff, as 
hereinbefore described, be adjudged to be unauthorized and of no 
legal force or effect. 

9 Third. That the order or communication of the defendant, 

Curtis D. Wilbur (‘ALNAV 24’ amended and explained as 
hereinbefore mentioned), be adjudged to confer no legal authority 
upon any subordinate of the defendant, Curtis 1). Wilbur, to with¬ 
hold from the plaintiff any part of his current pay and allowances 
to be applied to the liquidation of the said claim against the plain¬ 
tiff set up by the defendant, J. Raymond McCarl. 

Fourth. That the defendant, J. Raymond McCarl, be enjoined 
and restrained j)endente lite, and permanently upon the final hear¬ 
ing of this cause, from and against any and all interference on his 
part with the chief of the Bureau of Supplies and Accounts of the 
Navy Department, or any disbursing officer of the ITnited States 
Navj% to prevent the payment to the plaintiff of his pay and allow¬ 
ances, or any part thereof, heretofore and now being unlawfully 
withheld as hereinbefore described. 

Fifth. That the defendant, Curtis D. Wilbur, and his subordinates, 
including the Chief of the Bureau of Supplies and Accounts and 
the disbursing officers of the Ignited States Navy, be enjoined and 
restrained pendente lite, and permanently upon the final hearing 
of this cause, from withholding or causing to be Avithheld from the 
plaintiff 20 per cent of his pay and allowances as hereinbefore 
described, or any part thereof, and be enjoined and commanded to 
pay or cause to be paid to the plaintiff all sums due and payable 
to him so withheld as aforesaid, and in addition, his regular pay 
and allowances provided by law and appropriated by Congress, in 
due course and in the manner provided by law. 

Sixth. That a rule issue to the defendants and each of them 
requiring them to appear at the time to be fixed therein and show 


6 


J. RAYMOMD McCARL ET AL. VS. JAMES F. TERRELL 


cause, if any they have, why they should not be restrained and en- 
joined as aforesaid pending the final hearing of this cause. 

10 And for such other furtlier and general relief as the 
nature of the cause may require. 

James F. Terrell, 

By Jxo. W. Price, 

Ills Attorney. 

John W. Price, 

Henry C. Lank, 

Attorneys for Plaintiff. 


Distrut of (’olcmbia. To wit: 

I, John AV. Pi ice. on oath, state that I have read the foregoing 
bill of complaint by me subscribed, and know the contents thereof, 
and that the matters and things therein set forth I verily believe 
to be true. 

The foregoing liill of complaint having been subscribed by me 
on behalf of the plaintiff as his attorney, the plaintiff being absent 
from the District of Columbia, to wit, Annapolis, Maryland. 

Jno. W. Price. 


Subscrilied and sworn to before me this 9th day of Xovember, 
Win. 

[seal.] John P. Cage, 

Notary Public., T). C. 

11 Plaintiff's Exhibit No. 1 

Filed Xov. 10, 19*25 

XaV Y DePARTM ENT, 
Washington., 11th August., 1921^. 

0211 Tweiitv-four ALXAV. The Secretary of the Xavy is of 
the opinion that the holding of the Supreme Court of the United 
States is decisive that the salary of officers is not subject to offset 
because of claims of the Government. The Comptroller General 

holds the contrary view. In order that ofMcers will not be de- 

« 

jirired of siillicient funds to meet their current necessities, it is 
hereby directed that no disbursing officer shall withhold more than 
twenty per cent of any officer’s current pay without his consent because 
of alleged overpayments to him of commutation of quarters or 
rental and subsistence allowances on account of dependents, and 
furthermore, it is directed that in all such cases disbursing officers 
pay eighty per cent of the pay hereafter accruing or which has been 
heretofore withheld unless the amount of the alleged total indebted¬ 
ness has heretofore been withheld. The Comptroller General 
agrees to allow credit to disbursing officers for payments above di¬ 
rected, and further agrees that the acceptance by an officer for less 
than his monthly pay in such cases shall not be deemed in acquies¬ 
cence on the part of such officer in the withholding of any of his 
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pay. Inform all officers concerned that they may accept such pay¬ 
ments under protest, and that the Comptroller General will reopen 
any case upon request of the officer concerned. Nothing contained 
herein shall be construed to deny any officer the right to pursue 
such legal remedies as he may desire, or as intending to afford any 
officer an opportunity to secure in any way an unjust advantage 
over the Government. 

12 Plaintiff'^8 Exhibit No. 2 

Filed Nov. 10, 1925 

[ Despatch] 

Navy Department, 

WasMngton., 9th September1921^. 

0209. Twenty-seven ALNAV. The instructions to disbursing 
officers embodied in ALNAV twenty-four quote that no disburs¬ 
ing officer shall withhold more than twenty per cent of any officer’s 
current pay without his consent because of alleged overpayment to 
him of commutation of quarters or rental and subsistence allowances 
on account of dependents; and, furthermore, it is directed that in all 
such cases disbursing officers pa}^ eighty per cent of the pay here¬ 
after accruing or which has been heretofore withheld unless the 
amount of the alleged total indebtedness has heretofore been with¬ 
held unquote shall be construed to cover in the cases referred to, 
when the total indebtedness has (not) been entirely withheld, all 
amounts heretofore withheld since the receipt of the first notice of 
suspension or disallowance from the Comptroller General, either 
directly or through other disbursing officers, and to direct the pay¬ 
ment of all but twenty per cent of the pay so withheld. 

13 Plaintiff'^s Exhibit No. 3 

Filed Nov. 10, 1925 


[Despatch] 


Navy Department, 

Washington., 23 September^ 192^. 

0223. Thirty ALNAV. ALNAV twenty-seven should read after 
the word unquote as follows colon shall be construed to cover in the 
cases referred to comma when the total indebtedness has not been 
entirely withheld comma etc. period the word not was omitted be¬ 
tween the words has and been in ALNAV twenty-seven 1000. 

Secretary of the Navy. 

Confirmation copy. 

Department distribution (GO 54). 

Lists I to IX inclusive. 


74610—25- 2 
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Exfdhit No. ^ 
Filed Nov. 10, 1925 

r I >esixitch ] 


Navy Department, 

Washingtoriy 2nd October^ 192Jf. 

4002. Thirty-three ALNAV. The term quote current pay un¬ 
quote as used in ALNAV twenty-four means total compensation 
dash that is comma pay and allowances period. 1045. 

Secretary of the Navy. 

Department distribution (G054). 

Confirmation copy. 

Lists I to IX inclusive. 

14 Plaintiff's Exhibit No. 5 

Filed November 10, 1925 
147-44-EDX. 181-5. 205-10 

Navy Department, 

Bureau of Supplies and Accounts, 
Washington., D. C., 29 September^ 1924. 

To: Commanders in chief. 

Commandants of navy yards and stations. 

Commanding officers of vessels. 

All officers of the Supply Corps. 

Recruiting officers. 

Subject: Accounting procedure under ALNAV 24. 

Reference (a) : ALNAV 24 as modified by ALNAVS 27 and 30. 

1. Reference (a) provides, in part, that— 

“ It is hereby directed that no disbursing officer shall withhold more 
than twenty per cent of any officer’s current pay without his consent 
because of alleged overpayments to him of commutation of quarters 
or rental and subsistence allowances on account of dependents; and, 
furthermore, it is directed that in all such cases disbursing officers pay 
eighty per cent of the pay hereafter accruing or which has been here¬ 
tofore withheld, including all amounts heretofore withheld since 
receipt of the first notice of suspension or disallowance from the 
Comptroller General, either directly or through other disbursing 
officers, unless the amount of the alleged total indebtedness has here¬ 
tofore been withheld.” 

2. Requests received by officers of the Suppl}^ Cor})s for checkage 
of alleged overpayments of commutation of quarters or rental and 
subsistence allowances on account of dependents will be accomplished 
by placing thereon, in lieu of the customary certificate, an indorse¬ 
ment that pay of the officer concerned will be checked in accordance 
with ALNAV 24 of August 11, 1924, until the total amount involved 
has been checked. 

3. Amounts to be checked under ALNAV 24 will be shown on the 
pay roll, in such space as can conveniently be utilized, in a notation 
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showing, under the caption “Dependent allowances,” the name of 
the officer requesting checkage, account or pay roll involved, quarter 
or period concerned, period of alleged overpayment, total amount 
requested checked, amount checked to date or closing account at end 
of quarter or for other cause, and balance remaining to be checked 
in form as follows: 

15 Dependent Allowance 

B. A. Munsey 
U. S. S. Polarus 
3 & 4/23 

15 Feb.-30 June, 1923 
$800 
$210 
$590 

4. Amounts checked during a quarter or other period under a 
request for checkage as described above will be shown on the pay roll 
as a total amount under each request for checkage, in the “ sundry 
checkage ” column of the pay roll, under an identifying notation 
similar, in part, to the notation on the pay roll and containing, in 
addition where necessary, the number of the statement of difference 
whereon the suspension or disallowance appears, viz: 

Dependent Allowance 
B. A. Munsey 
U. S. S. Polarus 
3 & 4/23 
S/D M-1803-M 
$210 

5. Where more than one request for checkage is received against 
the accounts of an officer, the notations prescribed in paragraph three 
will be made on the pay roll for each request for checkage. How¬ 
ever, pay will be checked under these requests in the order of receipt, 
and in no case will pay be checked under a second request until the 
entire amount necessary to meet a prior checkage has been withheld 
and shown on the pay roll as described above. 

6. In case of transfer prior to completion of all outstanding check- 
ages, the transfer pay account will contain a notation of each check- 
age outstanding, conforming to specimen shown in paragraph three, 
and giving the total amount to be checked, amount checked to date, 
and balance to be checked, viz: 

Dependent Allowance 
B. A. Munsey 
U. S. S. Polarus 
3 & 4/23 

15 Feb.-30 June, 1923 

Total checkage, $800 

Checked to date, $210 
Balance to be checked, $590 

7. The provisions of ALNAV 24 regarding percentum checkage 
do not effect amounts checked in full prior to receipt thereof, and 
such alleged checkages will not be refunded. 
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8. Where specific amounts have been checked monthly upon the 
request of an officer and by the approval of the Secretary of the Navy 
prior to the receipt of ALNAV 24, the agreed rate should be con¬ 
tinued. 

David Potter. 

Approved 2nd October, 1924: 

Curtis D. Wii.bur, 

Secretary of the Navy. 

“ 237e 

16 Plaintiff^s Exhibit No. 6 

Filed Nov. 10, 1925 

Statement of Account 


Of ^^230_ _ James Floyd Terrell, Lieut. (MC) USN 

(Pay number) (Service No.) (Name) (Rank or rating) 

U. S. Naval Academy, Annapolis, Md., from July 1, 1924, to December 31, 1924. 
(Ship or station) (Inclusive dates) 


CREDITS 

Balance due from_$_ 

(Name and station of disbursing officer) 

Pay as Lieut, from 7/1/24 to 7/3/24, at $210_ $21. 

(Rank or rating) (Inclusive dates) (Rate per month) 

Pay as do from 7/4/24 to 12/31/24, at $220_$1, 298. 

. (Rank or rating) (Inclusive dates) (Rate per month) 

Pay as_from_to_at $_$_ 

^(Aviation pay, etc.) (Inclusive dates) (Rate per month) 


Not*.—I f rate of pay is changed during period of account, separate entry should appear 
f or each change, and if due to other than change in rating, full particulars should be furnished 
below; use this space also to) nter service history of officers where necessary.) 

Statement of service for enlisted men: 

Net to 6-30-22_ 

Net to date closing_ 

Total_ 

Increase of pay, due to award of Congressional medals_ 

Transient additions as: 

_from_to_at $_$__ 


(Rate per month) 


(Rate per month) 


(Designation of detail) (Inclusive dates) (Rate per month) 

_from_to_at $_$_ 

(Designation of detail) (Inclusive dates) (Rate per month) 

Sundry credits: 

[Rental allowance from 7/1/24 to 12/31/24_ $360. 

Without dependents _ jjjp 40 

(Inclusive dates) 

____$---. 


(Use for miscellaneous data, etc.) 

Balance overpaid on_ 

(Closing date) 


Total 


$1789. 40 
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DEBITS 

Balance overpaid from_ $_ 

(Name and station o( disbursing officer) 

Hospital fund_ $1. 20 

Allotments: 

Registered_at $6.90 per month; charged for months 7/24r-8/24_ $13. 80 

(Name of ship or station) (Inclusive months and years) 

Registered_at $6.80 per month; charged for months 9/24-12/24 $27. 20 

(Name of ship or station) (Inclusive months and years) 

Registered.at$_per month; charged for months_$_ 

(Name of ship or station) (Inclusive months and years) 

Sundry checkages: 

Dep. allow check. J. B. Daniels, U. S. S. Quail, N-4301-E, P.N.1923_ $240. 


___ $ _ 

___ $ _ 

_____ $ _ 

Value of clothing issues___$_ 

Value of money issues_$1, 507. 20 

Balance due and unpaid_$_ 

(Closing date) - 

Total_____$1,789.40 


Certified to be a true statement of the above account as shown on my records. 

N. O. Beckham, 

(Name) 

P. C., U. S. N. 

(Rank) 


Plaintiff’s Exhibit No. 6 
For L. H. HUEBNER, Lieut (S. C.) U. S. N. 


17 Plaintiff’s Exhibit No. 7 

Filed Nov. 10, 1925 

Statement of Account 


Of it83_James Floyd Terrell, Lieut. (M. C. )U. S. N. 

(Pay number) (Service No.) (Name) Rank or rating 

U. S. Naval Academy, Annapolis, Md., from January 1, 1925, to January 31, 1925. 
(Ship or station) (Inclusive dates) 

CREDITS 

Balance DUE from_$_ 

(Name and station of disbursing officer) 

PAY as Lieut, from 1/1/25, to 1/31/25, at $220_ $220 

(Rank or rating) (Inclusive dates) (Rate per month) 

PAY as_from_to_at $_$__ 

(Rank or rating) (Inclusive dates) (Rate per month) 

PAY as_from_to_at $_$_ 

(Aviation pay. etc.) (Inclusive dates) (Rate per month) 


(Note.—I f rate of pay is changed during period of account, separate entry should appear 
for each change, and if due to other than chan^ in rating, fuU particulars should be fur¬ 
nished below; use this space also to enter service history of officers where necessary). 

Statement of service for enlisted men: 

Net to 6-30-22_ ____ 

Net to date closing_ _ 

Total__ __ 

Increase of pay, due to award of 

Congressional medals_ _ 

Transient additions as: 


_from_to_at $_$ 

(Designation of detail) (Inclusive dates) (Rate per month) 

_from_to_at $_$ 

IDesignation of detail) (Inclusive dates) (Rate per month) 
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Sundry credits: 
Without dependents 
(X as necessary) 


I Rental allowance from 1/1/25 to 1/31/25_ 

' (Inclusive dates) 

I Subsistence allowance_do__to_do_ 

(Inclusive dates) 


$18. 60 


(Use for miscellaneous data, etc.) 

BALANCE OVERPAID ON_ $_ 

(Closing date) 

TOTAL_ $298. 60 


DEBITS 

Balance overpaid from_$_ 

(Name and station of disbursing officer) 

Hospital fund:_ $0. 20 

Allotments: 

Registered Naval Academy at $6.80 per month; charged for months 

(Name of ship or station) 

Jan. 1925_ $6. 80 

(Inclusive months and years) 

Registered_ at $_per month; charged for 

(Name of ship or station) 

months_ $_ 

(Inclusive months and years) 

Registered_ at $_ per month; charged for 

(Name of ship or station) 

months_$_ 

(Inclusive months and years) 

Sundry Checkages: 

$ 

Dep. Allow. Check. J. B. Daniels, U. S. S. (^iiail, N-4301-E, P. N. 

1923_ $40 

_ $ _ 

_ $ _ 

Value of clothing issues_ $_ 

Value of money Lssues_ $251. 60 

BALANCE DUE AND UNPAID.. $_ 

(Closing date) - 

TOTAL_ $298. 60 


Certified to be a true statement of the above account as shown on my records: 

N. O. Beckham, 

(Name) 

Plaintiff's Exhibit No. 7. .... 

(Rank) 


Plaintiff's Exhibit No. 8 
Filed Nov. 10, 1925 


Statement of Account 


Of ^^80_ _ James Floyd Terrell, Lieut. (MC) USN 

(Pay number) (Service No.) (Name) (Rank or rating) 

U. S. Naval Academy, Annapolis, Md., from February 1, 1925, to September 30, 

1925 

(Ship or station) (Inclusive dates) 
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CREDITS 

Balance due from ___ $_ 

(Name and station of disbursing officer) 

Pay as Lieut. (MC) USN from 2/1/25 to 9/30/25, at $220_$1, 760. 00 

(Rank or rating) (Inclusive dates) (Rate per month) 

Pay as_from_to_, at$_$_ 

(Rank or rating) (Inclusive dates) (Rate per month) 

Pay as_from_to_, at$_$_ 

(Aviation pay, etc.) (Inclusive dates) (Rate per month) 

(Note.—I f rate of pay is changed during period of account, separate entry should appear 
for each change, and if due to other than change in rating, full particulars should be 
furnished below; use this space also to enter service history of officers where necessary.) 

Statement of service for enlisted men; 

Net to 6-30-22_ 

Net to date closing_ _ 

Total_ _ 

Increase of pay, due to award of 

Congressional medals_ _ 

Transient additions as; 

_from_to_, at $ 

Designation of detail) (Inclusive dates) 

_from_to_, at $ 

(Designation of detail) (Inclusive dates) 

Sundry credits; 

'Rental allowance from 2/1/25 to 9/30/25 

(Inclusive dates) 

Subsistence allowance do to do 

(Inclusive dates) 


(Rate per month) 
(Rate per month) 


s. 


Without dependents 


$480. 00 
$145. 20 


$. 

_ $. 

_ $ 

(Use for miscellaneous data, etc.) 

Balance overpaid on_ $. 

(Closing date) 


Total_ $2, 385. 20 


Balance overpaid from 


DEBITS 


(Name and station of disbursing officer) 


Hospital fund_ 

Allotments; 

Regi.^^tered Naval Academy at $6.80 per month; charged for months 


2/25-5/25_ 

(Name of ship or station) (Inclusive months and years) 

Registered do at $6.90 per month; charged for months 

6/25-9/25_ 

(Name of ship or station) (Inclusive months and years) 

Registered_at $_per month; charged for months 


(Name of ship or station) (Inclusive months and years) 


Sundry clieckages; 

L. H. Huebner, USNA, iVI-11333-N, P. N. 1925_ 

Dep. allow, check, J. B. Daniels, USS Quail, N-4301-E, P. N. 1923 _ 

Total checkage, $393.80_ 

Dep. allow, check, B. Hunter, USS Quail, M-5289-N, P. N. 1923— 

Value of clothing issues_ 

Value of money i.ssues_ 

Balance due and unpaid_ 

(Closing date) 


Total 


$ _ 

$1. 60 


$27. 20 


$27. 60 


$ 


$7. 67 
$113. 80 

$ _ 

$295. 20 

$ _ 

$1, 912. 13 
$_ 


$2, 385. 20 


Certified to be a true statement of the above account as shown on my records: 

N. O. Beckham, 

(Name) 


Plaintiff’s Exhibit No. 8 
For A. B. CANHAM, Lieut (S. C.) V. S. N. 


(Rank) 
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19 In the Supreme Court of the District of Columbia 

James F. Terrell, plaintiff 

vs, 

J. Raymond McCarl, Comptrollfji General of Equity No. 44902 
the United States, and Curtis I). Wilbur, Sec¬ 
retary of the Navv, defendants 

for injunction pendente lite 

Filed Nov. 10, 1925 


Upon consideration of the bill of complaint filed in the above- 
entitled cause, it is this 10th day of November, 1925, 

Ordered that the defendants, J. Raymond McCarl, Comptroller 
General of the Ignited States, and Curtis D. Wilbur, Secretary of 
the Navy, appear in this court on or before the 20th day of Novem- 
l>er. 1925, at 10 o'clock a. m., and show cause, if any they have, why 
they should not be enjoined and restrained as prayed in said bill 
jiendin^ the final determination of this cause; .provided a copy of 
this orcler he served upon each of the defendants two days before 
the return da.v fixed herein. 

Ilv the court: 

Walter F. McCoy, 

Chief Justice. 


MarshdVs return 


Served a cop}’ of the within rule on J. R. McCarl, 11/11/25; C. D. 
Wilbur, 11/12/25, ])ersonally. 

E. C. Snyder, 
United States Marshal. 


20 In the Supreme Court of the District of Columbia 

James F. Terrell, plaintiff, 

V, 

J. Raymond McCarl, Comptroller General of 
the United States and Curtis D. Wilbur, Secre- 
tarv of the Navv, defendants 

Separate <inj<(rer of J. Uayniond McCarl to the I'ule to show cause 

and answer to the hill 



Filed Nov. 20, 1925 

Conies now J. Raymond McC'arl as Comptroller General of the 
United States, one of the defendants herein, for himself individ¬ 
ually and ofiicially, appearing specially and out of comity and re¬ 
spect for the court hut without suhmittinj^ himself to the jurisdiction 
thereof, and now and at all times saving and reserving to himself 
the benefit of all objections and exceptions to the errors and in¬ 
sufficiencies to the bill of complaint filed herein, and for misjoinder 
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of and want of proper parties defendant, and reserving unto him¬ 
self individually and officially the lack of jurisdiction of this court 
over the subject matter of the bill of complaint and the lack of 
jurisdiction of this court to restrain and enjoin him as Comptroller 
General of the Ignited States from performing the discretionary 
duties conferi’ed and inandatorily enjoined by the statute of the 
United States upon the Comptroller General of the United 

21 States, nevertheless answering so much of the rule to show 
cause and the bill as he is advised it is material and necessary 

for him to make answer thereto, savs as follows: 

(1) The averments of paragraph 1 of the bill are admitted. 

(2) The averments of para<rraph 2 of the bill are admitted except 
the statement that plaintiff “ has actively and faithfully discharged 
continuously his duties as an officer of the United States throughout 
his entire service,” as to which this defendant has no knowledge and 
same is neither admitted nor denied. 

(8) The averments of paragraph 3 are denied as stated. This de¬ 
fendant avers that the monthly and annual pay of plaintiff must 
be ascertained, computed, and determined pursuant to the provisions 
of the act of June 10, 1922, 42 Stat. 625 to 633, inclusive, and other 
statutes as construed in many decisions of the courts and of the 
accounting officers of the United States and in general in accord¬ 
ance with the conditions of first appointment in the naval service, 
grade held, length of service in the grade, and character of duty 
performed. The monthly and annual rental and subsistence allow¬ 
ances authorized by the said act of June 10, 1922, and the amendatory 
act of May 31, 1924, 43 Stat. 250, is dependent upon all of the 
factors which determine the particular one of the six pay periods 
from which plaintiff is entitled to pa}"; whether plaintiff has a 
wife, child, or dependent children under 21 years of age or a mother, 
"Mn fact dependent upon him for chief support”; and whether the 
full number of rooms authorized by law for his grade have been 
assigned to him and, if not, whether his superior officer has certified 
that a less number of rooms are sufficient for his needs. When the 
character of plaintiff’s first appointment in the service, his grade, 
length of active service, and character of duty has been determined 
and the amount of monthly or annual pay have been ascer- 

22 tained, computed, and determined, and the facts determined 
as to whether he has a wife, child, or children under 21 years 

of age, or a mother in fact dependent upon him for her chief sup¬ 
port, and whether he or his dependents have been assigned public 
quarters, the total amount of his monthly or annual pay and allow¬ 
ances is chargeable to the appropriations made by the naval appro¬ 
priation act of February 11, 1925, 43 Stat. 871, 872, as follows: 

“ For pay and allowances prescribed by law of officers on sea duty 
and other duty, and officers on waiting orders—pay $25,796,006. 
rental allowance $3,316,720, subsistence allowance $3,316,720, in all 
$34,452,646.” 

However, said pay and allowances can not be paid from said lump 
sums unless and until it be shown that same has not been forfeitea 
under the act of June 10, 1896, 29 Stat. 361, on account of employ¬ 
ment by a contractor furnishing war or naval supplies to the United 
States, or under section 1766, Revised Statutes, he was not formerly 
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a disbursing officer and indebted to the United States, or under sec¬ 
tion 1557, Revised Statutes, he was not on furlough or half pay, or 
under the act of August 29, 1910, 89 Stat. 580, he was not absent 
from dut}’ due to intemperate use of drugs or alcoholic liquors or 
other misconduct, or had not been sentenced by a naval court-mar¬ 
tial to forfeit all or part of his pay and allowances, or was not other¬ 
wise indebted to the United States. 


This defendant denies that any part of the total of $84,452,618 
appropriated by the act of February 11, 1925, for the pay and 
allowances prescribed b}" law for all officers of the Navy during the 
fiscal year 1926 has been turned over to or otherwise placed in the 
possession of A. B. Uanham or any other Navy dishursing 
28 officer as moneys of plaintiff's pay and allowances, or any 
specific portion thereof, but that such sums of said appropria¬ 
tion act of Februarv 11, 1925, as mav be to his credit with the 
Treasurer of the United States have been advanced to him upon 
warrants countersigned by this defendant as Comptroller General 
of the Ignited States to make payments of credit balances deter¬ 
mined bv this defendant in favor of debtors of the United States and 
all other payments made by said Canham are made on his sole re¬ 
sponsibility under his official bond to the Ignited States for all such 
payments that this defendant may determine in the audit of his ac¬ 
count not to have been legally and riglitfully made. This defendant 
has dt'termined, pursuant to tlie authority on him conferred b}^ sec¬ 
tion 286, Revised Statutes, as amended by the Budget and Account¬ 
ing Act of June 10, 1921 (42 Stat. 24), that plaintiff is indebted to 


the United States for allowances obtained on certificates that vrere 


not in accordance with the facts as required by section 106 of the 
act of March 4. 1909 (25 Stat. 1107), and section 1624, Revised 
Statutes, article 14, for the government of the Navy and pursuant 
to the authority on him conferred to superintend collection of all 
balances certified by him to be due the United States, has directed 
that 20 per centum of the amount of plaintiff’s current pay be with¬ 
held from the lump sum of $84,452,646 until plaintiff's account w ith 
the I'nited States has been balanced. 


(4) The averments of paragraph (4) are matters of statutory 
law’ beginning with the ordinance of September 26, 1778, of the 
Continental Congress and including the acts of September 2, 1789 
(1 Stat. 65), act of March 8, 1817 (8 Stat. 866), act of July 81, 
1894 (28 Stat. 205, 211), except wdiere inconsistent to and repealed 
by the Budget and Accounting Act of June 10, 1921 (42 
24 Stat. 28, 27). This defendant contends that the duties im¬ 
posed by said statutes on the Comptroller General ot‘ the 
United States in the statement of accounts for and against the United 
States and the payment of credit balances from general at)propria- 
tions or the withholding of sums from general appropriations to 


liquidate debit balances are discretionary duties not subject to con¬ 
trol of the court by mandatory injunction or otherwise. 

(5) The averments of paragraph 5 are denied as stated, and this 
defendant specifically denies any coercion or putting in fear, or any 
improper or unlawful action or direction to or of any one or more 
than one. or in the matter of the pay and allow’ances of j)laintiff or 
the accounts thereof, or anv account whatsoever. This defendant 
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further expressly denies that any payments of allowances to plaintiff 
had been approved by any one lawfully authorized to make such 
approval or that this defendant has reviewed payments to plaintiff 
heretofore approved. With respect to such allowances as were ob¬ 
tained by plaintiff from Navy disbursing officers, defendant avers 
that the procedure for many years has been for payments to be made 
upon itemized vouchers or pay rolls prescribed and approved as to 
form by the Comptroller of the Treasury, now the Comptroller Gen¬ 
eral of the United States, from funds aclvanced to disbursing officers 
as aforesaid. At stated intervals these itemized vouchers showing 
the pay and allowances claimed and certified as correct by the payee, 
as required by section 106 of the act of March 4, 1909 (35 Stat. 1107), 
and section 1624, Revised Statutes, as to Navy Officers and as paid 
by the disbursing officers are submitted to the auditors—now the Gen¬ 
eral Accounting Office—for settlement as the account of the dis¬ 
bursing officer with the United States and as a credit against 

25 the funds debited to his account, the procedure being sub¬ 
stantially according to the provisions of the acts of July 31, 

1894 (28 Stat. 206); June 10, 1921 (42 Stat. 24) ; and section 3622, 
Revised Statutes. 

The accounts submitted for audit are for payments made by the 
disbursing officers for the purpose of entitling the paying officer 
prima facie to credit for the payments made. The account of the 
payee is not necessarily audited at the same time and, as a matter of 
fact, is audited only at more or less extended intervals, depending 
upon the volume of work and the personnel of the General Account¬ 
ing Office, and the individual pay accounts of naval officers are never 
closed as long as they remain in the service and are always open to 
adjustment of the debit and credit items as the law and the facts 
may require. 

The act of April 16, 1918 (40 Stat. 530), authorized payment to 
officers of the Army of an allowance for quarters where they main¬ 
tained a place of abode for dependent parents. The enactment in 
express terms named only officers of the Army, but the Comptroller 
of the Treasury, 24 Comp. Dec. 610, determined that b}^ virtue of 
the provisions of the act of March 3, 1899 (30 Stat. 1007), and other 
enactments, assimilating allowances for officers of the Navy to those 
granted to officers of the Army, the officers of the Navy were entitled 
to the allowance under the act of 1918. The act of 1918 was for the 
period of the emergency, the World War, but by the act of ^lay 18, 
1920 (41 Stat. 602), it was extended to June 30, 1922. Subsequently 
the act of June 10, 1922 (42 Stat. 628), provided, beginning with 
July 1, 1922, for an allowance of quarters and for subsistence based 
on the mother being dependent upon the officer for her cliief 

26 support, and this enactment applied to all branches of the 
military service beginning July 1, 1922. 

In carrying into effect the provision of the original enact¬ 
ment of April 16, 1918, 40 Stat. 530, the then Comptroller of the 
Treasury authorized certificates of the pa 3 ^ee officers that they 
maintained a place of abode for a dependent parent by actually 
and necessarii}" contributing more than half of a reasonable living, 
to accompany the vouchers as evidence of dependency on which dis¬ 
bursing officers could make pa^mient of commutation of quarters. 
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etc., for dependent parents, and payments were made by paymasters 
accordingly. It was primarily a procedure adopted to facilitate 
payments oy disbursing officers, but without relieving the one paid 
from presenting the facts necessary to support the allowances ob¬ 
tained if brought into question. Under the later enactment of June 
10, 1922, the Comptroller General of the United States required 
preliminary to obtaining such allowance, averment of the facts as 
to the financial condition, etc., of the mother to be submitted by the 
officer and his mother as to the alleged dependency upon him of the 
mother for her chief support. The facts thus submitted led back to 
prior payments wherein certificates without statement of the facts 
had been given and allowances obtained, and it was disclosed in a 
large number of instances, including that of plantiff, that such 
dependency had not in fact existed, and thereupon the pay and al¬ 
lowance account of the officer was stated and the improper allow¬ 
ance payments recovered back primarily by a debit against the cur¬ 
rent pay and allowances ordinarily payable by the paymaster in 
advance of audit, as aforesaid. While referred to as a deduction, it 
is in reality the debit side of the pay and allowance account against 
the credit side for pay and allowances otherwise due. 

27 (6) Tlie averments of paragraph G are denied for the 
reason that letter of the Comptroller General of the United 

States dated Xovember 11, 1925, to the Secretary of the Navy, copy 
attached as Exhibit “A” which was written subsequent to the deci¬ 
sion of the Court of Apj^eals of the District of Columbia in the 
case of Cox v. McCarl et al., expressly shows that this defendant is 
not depriving any officer of the Navy, including plaintiff, his current 
pay and Alnav. 21, 1925, copy of which is also attached as Exhibit 
B,'’ shows that the Secretary of the Navy has directed that on and 
after November 1, 1925, all officers of the Navy be paid all of their 
current pay and allowances notwithstanding their indebtedness to 
the United States. Said Alnav. 21 revoked Alnav. 24, 27, 30, and 33, 
mentioned in paragraph 6 of the bill of complaint. 

(7) This defendant denies in answer to paragraph 7 of the bill 
that the sum of $699 or any other sum had been wrongfully withheld 
from the pay and allowances of plaintiff prior to September 30, 1925, 
and as shown by Exhibits “A” and “B ” of the answer to paragraph 
G of the bill, there is no cooperation between this defendant and the 
defendant Wilbur in withhojding 20 per centum of the current pay 
of plaintiff to apply on his indebtedness to the United States, and 
orders to effect such withholding have been specifically revoked. 

(8) This defendant avers that during the period subsequent to 
July 1. 1922. plaintiff obtained an aggregate of $699 from Navy 
disbursing officers on his certificate that his mother was in fact 
dependent upon him for chief support. This defendant audited 
and settled the accounts of said disbursing officer as he is authorized 
and directed by law so to do and disallowed credit therein for the 

payments made to plaintiff on behalf of his mother, the facts 

28 showing that his mother was not in fact dependent upon 
plaintiff for her chief support. There is attached hereto as 

Exhibit “ C ” a copy of this defendant’s decision dated August 7, 

1924, wherein it is held that his mother is not dependent upon plain¬ 
tiff for her chief support. The $558.60 withheld prior to October 21, 

1925, before the revocation on November 11, and 14, 1925, of orders 
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for further withholding was applied on said indebtedness of $699 to 
the United States, thus balancing and closing the account. 

This defendant denies that the aforesaid settlements were ‘‘ merely 
ex parte statements of alleged accounts” and avers that same were 
made in accordance with law, and that this court is without authority 
to either review or revise same. 

(9) Tliis defendant denies all averments of fact in paragraph 9 
of the bill except as has been heretofore specifically admitted and is 
advised that he is not required to answer plaintiff’s conclusions of 
law. 

(10) This defendant denies all averments of fact in paragraph 
10 of the bill and is advised that he is not required to answer plain¬ 
tiff’s conclusions of law. 

(11) This defendant denies all averments of facts in paragraph 
(11) and submits that plaintiff has a plain and complete remedy 
at law under the Judicial Code of March 3, 1911, 36 Stat. 1135 to 
1143, inclusive, in a suit against the United States for any sums 
which he believes to have been wrongfully withheld from his pay, 
and that this court has no jurisdiction to render a money judgment 
against the United States nor to enjoin this defendant from per¬ 
forming the duties expressly imposed on him by law nor to 

29 control him in the performance of his discretionary duties. 

Therefore this defendant prays that your honorable court 
dismiss the bill of complaint filed herein as to all parties defendant 
and tax all costs against the plaintiff. 

J. Raymond McCarl. 

Defendant, 

R. L. Golze, 

O. R. McGuire, 

Attonieys for defendaTit McCarl. 

District of Columbia, ss: 

I, J. Raymond McCarl, on oath state that I have read the fore¬ 
going answer by me subscribed, and know the contents thereof, and 
that the matters and things therein set forth I verily believe to be 
true. 

J. Raymond McCarl. 

Subscribed and sworn to before me this 19th day of November, 
1925. 

[seal.] a. R. Gard, 

Notary Public^ D. C. 

30 No\'ember 11, 1925. 
Honorable Curtis D. Wilbur, 

Secretary of the Navy. 

Dear Mr. Secretary : There has now been rendered a decision by 
the Court of Appeals of the District of Columbia in the proceed¬ 
ings by the extraordinary remedy of the writ of injunction brought 
by Lieut. Comdr. John F. Cox, U. S. Navy, the facts of which 
case involved debiting 20 per cent of his pay and allowances 
for application to an indebtedness to the United States as ascer¬ 
tained and certified by this office pursuant to section 236, Revised 
Statutes, as amended, and related laws, for allowances aggregating 
$1,754.85 wrongfully obtained by him from the United States be¬ 
cause of a claimed dependent mother, the fact of the dependency of 
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the mother not being established by him nor otherwise appearing. 
The matter and amount of the indebtedness so ascertained and cer¬ 
tified not being in controversy before the Court of Appeals, the 
decision of the court is apparently to the effect that there may not be 
a withholding of the pay of a naval officer for application to or in 
liquidation of an indebtedness to the United States. In other words, 
that the funds aj)propriated for payment of the pay of naval officers 
are exemj)t to them—even as against indebtednesses due to the 
United States. 

Because of the far-reaching and serious effect of the decision on 
the disbursing system of the United States that has now been long in 
vogue, and the grave responsibilities that disbursing oiiicers must 
necessarily bear in matters of payments from funds entrusted to 
them on their bonded responsibility if the decision sliould remain 
unchanged, I am submitting to the Attorney General of the United 
States the question of petitioning for a certiorari to have the Supreme 
Court of the Ignited States consider the matter. In the meantime, 
however, in view of the high authority from which the decision 
emanates, the large number of naval officers involved, the pending 
suits, appeals to the a])pellate courts, etc., I believe there may prop¬ 
erly be adopted a tentative procedure in like cases to the etFect that 
in all cases in which action has heretofore been brought in the 
Supreme Court of the District of Columbia in which a decree has 
been or would be entered similar to that entered by such court in the 
Cox case, this oflice will make no objection to payment of the pay of 
such officers without checkage on account of allowances wrongfull}^ 
obtained, as stated, including refund of such checkages as have been 
made on that account and as required by the decree of the court 
entered in the Cox case, and that there be no checkage of pay accru¬ 
ing on and after Xovember 1, 1025, even though proceedings may 
not have been instituted by the officers in the Supreme Court of the 
District of Columbia. 

I do not have in mind in this connection cases of payments made 
by disbursing officers since decisions of this office requiring a show¬ 
ing of facts of alleged dependency as a basis of payment therefor 
and where such payments have been questioned or disallowed by this 
office in connection with the audit and settlement of the accounts of 
such disbursing officers. 

31 The pending suits show that a small percentage of naval 
officers has resorted to judicial proceedings in the matter, and 
I have given consideration in the tentative procedure set forth above 
that those who have not instituted such judicial proceedings but 
have cooperated both with you and this office shall not be on a differ¬ 
ent pay basis, so far as properly may be, because of not instituting 
such judicial proceedings. 

The tentative procedure I am stating above is with respect to a 
consideration and determination of the issues involved by the 
Supreme Court of the United States, and it is to be understood that 
should such determination by that court be for the United States 
then the collection of the indebtedness to the United States will be 
enforced accordingly. 

Respectfully, ^ 

CoinptioUer General of the United States. 
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14 November, 1925. 


From: Secretary of the Navy. 

ALNAV 21 

Alnav twenty four and Bureau of Supplies and Accounts circular 
letter dated September twenty-nine, nineteen twenty-four are can¬ 
celled as of thirty-one October, nineteen twenty-five stop The 
Comptroller General has agreed that in all cases in which action has 
been brought in the Supreme Court of the District of Columbia 
prior to eleven November, nineteen twenty five in connection with 
withholding of pay because of indebtedness to the United States 
as certified by the General Accounting Office because of alleged 
overpayment of commutation of quarters or rental and subsistence 
allowance on account of dependents comma in which a decree has 
been or would be entered similar to that entered by such court in 
the Cox case comma payment will be authorized of the pay of such 
officers without checkage on account of allowances held to have been 
wrongfully obtained including refund of such checkages as have 
been made on that account and as required by the decree of the 
court entered in the Cox case stop He further agrees that there 
be no checkage of pay accruing on and after 1 November, nineteen 
twenty-five even though proceedings may not have been instituted 
by the officers in the Su})reme Court District of Columbia 
stop In cases of disputed checkage where action has not been 
brought in the Supreme Court District of Columbia prior to 11 
November claims for refund if forwarded to the department ac¬ 
companied by complete and satisfactory proof of dependency will 
be considered and forwarded to the Comptroller General for re¬ 
consideration with departmental approval if found justified. 

[Copy] 

33 Comptroller General of the United States, 

Washingtaji, August 7, 192 

A-3496. 

Blaine Hunter, lieutenant, S. C., U. S. Navy, requested May 8, 
1924, review of settlement No. M-5289-N, dated March 14, 1924, 
wherein was disallowed credit for certain payments under the act 
of June 10, 1922, 42 Stat., 627, to Lieutenants James F. Terrell, 
Alva J. Moore, Graeme Bannerman, and Isaish Parker, and 
Gunner Donald H. Bradley of rental and subsistence allowances 
claimed by them for alleged dependent mothers. Credit for the 
payments was disallowed on the ground that the mothers were not 
in fact dependent on their officer sons for chief support. The facts 
in each case will be considered in the order stated. 

The widowed mother of Lieutenant Terrell was born February 
10, 1857, and is thus approximately sixty-six years of age; she 
resides with an unmarried son who is an agriculturist and a teacher, 
but who is in ill health and it is stated has no income; she has a 
dower interest in real property, from which she receives an 

34 income of $50 a month; she has three sons who are minis¬ 
ters of the Gospel, receive salaries of $2,000, $3,500, and 


22 


J. RAYMOND McCARL ET AL. VS. JAMES F. TERRELL 


$2,800 a year each, only one of whom is married; the fourth son 
is a teacher, married, and receives a salary of $3,000 a year; and 
two married dauirhters who are stated to have no independent in¬ 
come. The monther lives in a small town in Vii*<rinia, and avers 
that her livin<r expenses are $125 a month, of which the oflicer con¬ 
tributes $75 a month. The contributions of the other children, 
especially of the unmarried ministei* sons, if any, are not shown. 

Lieutenant Terrell presented a claim to this office for rental and 
subsistence allowances on behalf of his mother for the period from 
February 1.1923, to June 27,1923, Avhich was disallowed in settlement 
No. M-i3229, dated December 4, 1923, for the same reason for 
which credit was disallowed in the accounts of the disbursing officer 
for such allowances paid to him for the prior period of November 
1, 1922, to January 31, 1923, that is, because his mother was not 
in fact dependent upon him for her chief support. Both settle¬ 
ments are correct, and for the reasons stated at length in 3 Comp. 
Gen.. 226, id., 277, id., 345, are affirmed. 

35 The widowed mother of Lieutenant Moore is approximately 
sixtj’-one years of a^^e; she has one other son who apparently 

resides with her, and it is stated that all of his income is required 
for his own business and livinir expenses; she owns real estate in 
Kansas and Illinois valued at $9,000 and personal property of the 
value of $900. The mother avers that her living expenses average 
$75 a month, and that her income from all sources for the period 
from February 1, 1922, to January 31, 1923, was $900, of which the 
officer contributed $766. A mother at the a^e of sixty-one, with 
property valued at $9,000. could convert the property into money 
and purchase an annuity of a})proximately $900 a year, or $75 a 
month, which would be paid to her each year durin" the remainder 
of her life. 

These facts brin" the claim squarely within the principle stated in 
3 Comp. Gen., 345, that— 

u * * * there is no le^al or other justification for the assump¬ 

tion by the United States of the entire or substantial portion of the 
support of a mother through the medium of rental and subsistence 
allowances paid an officer son in order that her investments may 
remain intact for transmission to her heirs or le^al representatives. 
In other words, if, as here, contributions are made to the support of 
his mother in order that her property may pass unimpaired at her 
death, the contributions are not those for chief support within the 
meanin<r of the act of June 10, 1922, 42 Stat. 627, but are in- 

36 vestments in the nature of an annuitv to the mother. This 

view of the matter renders it unnecessary to consider the obli¬ 
gation of the * * * [other son] to share in the support of the 

mother, as to which see 3 Comp. Gen. 277.” 

The mother of Lieutenant Bannerman is approximately seventy- 
one years of age; owns real property of the value of $5,000 with an 
encumbrance of ^00 thereon and intangible property of $650; there 
are five sons in addition to the officer son who have incomes of from 
$175 to $375 a month, a widowed daughter with an income of $75 a 
month, and two married daughters; she takes care of two grand- 



J. RAYMOND McCARL ET AL. VS. JAMES F. TERRELL 


23 


children at an approximate cost of $65 a month. A mother a^ed 
seventy-one, with property valued at $6,000, if converted into cash, 
could purchase an annuity of approximately $1,040 which would be 
paid to her each year during the remainder of her life and is more 
than half of $1,2()0 alleged necessary for her annual living expenses. 
See 3 Comp. Gen. 345, above cited. Furthermore, as was pointed 
out in decision dated Aj^ril 15, 1024, on a claim j^resented by Lieut. 
Bannerman for refund of $285.01 cliecked against his account as 
allowances erroneously received on behalf of his mother, tlie $100 
a month alleged living expenses divided among her six sons would 
be only $16.67, which appears almost negligible for those with 

37 incomes from $175 to $375 a month. See 3 Comp. Gen. 277. 

Credit for the payments of allowances to Lieut. Parker for 
the period from Se})tember 24, 1922, to January 31, 1923, on behalf 
of his mother has not been disallowed but has been suspended for 
additional evidence called for on form approved January 20, 1923, 
in support of claimed dependency of a mother. When the evidence 
re(|uested has been furnished the question as to whether the sus¬ 
pension should be removed or converted into a disallowance will 
then be determined. 

The mother of Gunner Bradley is approximately fifty-two years of 
age, and her one other child is a married daughter. The mother is the 
housekeeper for her aged father and receives therefor, ** in terms of 
money,” ai)proximately $30 a month. She has no other income ex¬ 
cept $45 a month contributed by the son. Upon such a state of facts 
it must be concluded that she resides with her father, who furnishes 
her a home and subsistence; that she is in fact dependent upon her 
father foi* lier chief sui)])ort; disallowance of credit for the pay¬ 
ment to Gunner Bradley is sustained. 

It is to be here noted for the information of the disbursing 

38 ofllcer that Lieut. Terrell is charged on the books of this 
office with $1,452.83 received during the period from January 

1, 1920, to January 31, 1923; Lieut. Alva J. Moore is charged with 
$4,110.54 as all allowances received during the period from April 16, 
1918, to fJune 30, 1923, less $110.99 checked against his pay; and 
Lieut. Bannerman is charged with $3,884.13 as allowances re¬ 
ceived during the ])eriod ended October 15, 1923, excluding $285.91 
allowances received for the period from January 9, 1922, to June 30, 
1922, and subsequently checked against his pay as allowances re¬ 
ceived by them on their erroneous certificates that their mothers were 
dependent upon them, necessitating contributions of more than half 
of a reasonable living or, in fact, for chief support. See section 
1766, Revised Statutes, Gratiot v. United States, 15 Peters 336; 
United States v. Burcherd, 125 U. S. 176; United States v. Stahl, 
151 U. S. 366; Wisconsin Central Railroad v. Ignited States, 164 
U. S. 190; and 2 Comp. Gen. 479, id., 689. 

Upon review the settlement is sustained. 

J. R. McCarl, 
Comptroller General, 
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39 In the Supreme Court of the District of Columbia 


James F. Terrell, tlaintiff 

vs. 


J. Raymond McCarl, Comi’trolluj General of 
the United States, and Curtis I). Wilbur, Sec¬ 
retary of the Xavv, defendants 


p]quity No. 44902 


Ansv'er of Curtis J>. ^Xilhur to the hill of complaint and rule 


Filed Nov. 27, 1925 


The defendant, Curtis I). Wilbur, for answer to the bill of eom- 
I)laint and rule herein, says: 

1. He admits the averments of fact in paragraph 1 of the bill of 
complaint. 

2. He admits the averments of fact in i)ara^raph 2 of the bill of 
complaint. 

3. He admits the averments of fact in paragraph 3 of the bill of 
complaint. 

4. He admits the averments of fact in paragraph 4 of the bill of 
complaint. 

5. He has no knowledge of the facts averred in the first four 
sentences of paragraph 5 of the bill of complaint with reference to 
the plaintiff’s ai)plication for, or receipt of, allowances on account of 
a dependent mother, or the action alleged to have been taken by the 
defendant, J. Reymond McCarl, in the case of the plaintiff. He 
admits the remaining averments of facts in said paragraph. 

6. He admits the averments of fact in i)aragraph G of the bill of 
complaint. 


7. He has no knowledge of the facts averred in the first s(‘n- 
40 tence of paragraph 7 of the bill of complaint. In answer to the 
remaining portion of j)aragraph 7 of the bill of complaint he 
admits that, as Secretary of the Navy, he i.ssued the order referred 
to in paragraph 7 of the bill of complaint as ‘"Alnav Twenty-four,” 
copy of which is annexed to the bill of complaint marked “ Exhibit 
No. 1,” that the said order prevented the withholding of any more than 
twenty })er cent of the pay and allowances of officers of the Navy who 
were embraced within its terms, and that the sjiid order has been ac¬ 
cepted and construed by disbui*sing officers of the Navy as authority 
and direction from the Secretary of the Navy to withhold twenty per 
cent of the current pay and allowances of officei*s against whom 
claims were set up by the defendant, J. Raymond McCarl. He 
further states that on November 11, 1925, after the Court of Ap¬ 
peals of the District of Columbia had rendered its decision in the 
case of Cox vs. McCarl et ah, the Comptroller General of the Ignited 
States addressed a letter to the Secretary of the Navy, copy of 
which is attached hereto, marked ‘‘ Exhibit 1.” As a result of the 
views expressed by the Comptroller General in this letter the Sec¬ 
retary of the Navy, on November* 14, 1925, issued an order to the 
naval service designated as “Twenty-one ALNAV,” cancelling 
“Twenty-four Alnav ” of August 11, 1924, and instructions 
issued in connection therewith as of October 31, 1925. This order 
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further advises the naval service that pay which has heretofore been 
checked against officers of the Navy on account of allowances paid 
for dependent mother may be refunded in all cases in which action 
has been brought in the Supreme Court of the District of Columbia 
prior to November 11, 1^25, and will consequently authorize refund 
to be made in this case since action was brought on November 10, 
1925. A copy of ‘‘ Twenty-one ALNAV ” is attached hereto marked 
“ Exhibit No. 2.” 

41 8. He has no knowledge of the facts averred in paragraph 8 

of the bill of complaint. 

9. He has no knowledge of the facts averred in paragraph 9 of 
the bill of complaint. 

10. He has no knowledge of the facts averred in the first sentence 
of paragraph 10 of the bill of complaint; he is advised that the 
matters set forth in the second and remaining sentence of said 
paragraph are argumentative and mere conclusions which he is not 
required to answer. 

11. He is advised that the matters set forth in paragraph 11 of 
the bill of complaint are conclusions of law which he is not required 
to answer. 

Further answering the bill of complaint, he says that he is merely 
a formal party to this litigation and has no direct interest therein, 
except to have the questions involved definitely and finally ad¬ 
judicated. 

Wherefore, having fully answered said bill of complaint and rule, 
this defendant prays that said bill be dismissed, with costs. 

Curtis D. Wilbur. 

Peyton Gordon, 

United States Attorney^ 

Leo a. Rover, 

Assistant Utiited States Attorney^ 

Attorneys for Defendant. 

. 42 District of Columbia, ss: 

I, Leo A. Rover, Assistant United States District Attorney, 
attorney for defendant, Curtis 1). AVilbur. depose and say that I 
have read the foregoing answer to tlie bill of complaint and rule 
subscribed to by Curtis D. AVilbur, know the contents thereof, and 
that the matters and things therein stated I verily believe to be true. 

Leo a. Rover. 

Subscribed and sworn to before me this 27th day of November, 
1925. 

[seal] »J. \. C’ONNOLLY. 

Notary Public, D. C. 

43 Comptroller General of the United States, 

Washington^ November 11, 1926. 

Honorable Curtis D. Wilbur, 

Secretary of the Navy. 

Dear Mr. Secretary: There has now been rendered a decision by 
the Court of Appeals of the District of Columbia in the proceedings 
by the extraordinary remedy of the writ of injunction brought 
by Lieut. Comdr. John F. Cox, U. S. Navy, the facts of which 
case involved debiting 20 per cent of his pay and allowances 
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for application to an indebtedness to the United States as ascertained 
and certified by this office pursuant to section 236, Revised Statutes, 
as amended, and related laws, for allowances aggregating $1,754.85 
wrongfully obtained by him from the United States because of a 
claimed dependent mother, the fact of the dependency of the mother 
not being established by him nor otherwise appearing. The matter 
and amount of the indebtedness so ascertained and certified not being 
in controversy before the Court of Appeals, the decision of the court 
is apparently to the effect that there may not be a withholding of the 
pay of a naval officer for application to or in li(juidation of an 
indebtedness to the United States. In other words, that the funds 
appropriated for })ayment of the j)ay of naval officers are exemjff 
to them—even as against indebtedn'ess due to the United States. 

Hecaiise of the far-reaching and .serious effect of the decision on 
the disbursing system of the United States that has now been 

44 long in vogue, and the grave responsil^ilities that disbursing 
officers must necessarily bear in matters of payments from 

funds entrusted to them on their bonded responsibility, if the de¬ 
cision should remain unchanged, I am submitting to the Attorney 
General of the Tmited States the question of petitioning for a 
certiorari to have the Supreme Court of the United States consider 
the matter. In the meantime, however, in view of the high author¬ 
ity from which the decision emanates, the large number of naval 
officers involved, the pending suits, aj)peals to the appellate courts, 
etc., I believe there may })roperly be adopted a tentative procedure 
in like cases to the effect that in all cases in which action has here¬ 
tofore been brouirht in the Supreme Court of the District of Colum¬ 
bia in which a decree has been or would be entered similar to that 
entered by such court in the Cox case, this office will make no objec¬ 
tion to payment of the pay of such offi'*ers without checkage on 
account of allowances wrongfully obtained, as stated, includin<r re¬ 
fund of such checkatres as have IxMm made on that account and as 
required by the decree of the court entered in the Cox ca.se—and 
that there be no checkage of pay accruing on and after Xovember 1, 
1925, even though proceedings may not have been instituted by the 
officers in the Supreme Court of the District of Columbia. 

I do not have in mind in this ronnection cases of payments made 
by disbursing officers .since decisions of this office requiring a show¬ 
ing of facts of alleged de])endency as a basis of payment therefor 
and where such payments have been questioned or disallowed by this 
office in connection with the audit and .settlement of the accounts 
of siftli disbursing officer. 

45 The pending suits show that a small percentage of naval 
officers has resorted to judicial proceedings in the matter, and 

I have given consideration in the tentative procedure set forth above 
that those who have not in.stituted such judicial proceedings but have 
coo|)erated both with you and this office shall not be on a different 
pay basis, so far as propei-ly may be, because of not instituting such 
judicial proceedings. 

The tentative procedure I am stating above is with respect to a 
consideration and determination of the issues involved by the Su¬ 
preme Court of the United States, and it is to be understood that 
should such determination by that court be for the United States, 
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then the collection of the indebtedness to the United States will be 
enforced accordingly. 

Respectfully, 

(Signed) J. R. McCarl, 

Comytroller General of the United States. 

46 [Dospatch] 

Xavy Department, 
ashington^ IJ 4 . Novemher., 1925. 

0214. Twenty-one ALXAV. ALXAV twenty-four and Bureau 
of Supplies and Accounts circular letter dated September twenty- 
nine, nineteen twenty-four, are canceled as of thirty-one October, 
nineteen twenty-five. ITie Comptroller General has agreed that 
in all cases in which action has been brought in the Supreme 
Court of the District of Columbia prior to eleven Xovember, nineteen 
twenty-five, in connection with withholding of pay because of in¬ 
debtedness to the I'nited States, as certified bv the General Account- 

•/ 

ing Office, because of alleged over^^ajmient of commutation of 
quarters or rental and subsistence allowance on account of depend¬ 
ents, in which a decree has been or would be entered similar to that 
entered by such court in the Cox case, payment will be authorized 
of the pay of such officers without checkage on account of allowances 
held to have been wrongfully obtained, including refund of such 
checkages as have been made on that account and as required by the 
decree of the court entered in the Cox case. He further agrees that 
there be no checkage of pay accruing on and after one Xovember, 
nineteen twenty-five, ev'en though proceedings may not have been 
instituted by the officers in the Supreme Court District of Columbia. 
In cases of disputed checkage where action has not been brought in 
the Supreme Court District of Columbia prior to eleven X'ovember 
claims for refund, if forwarded to the department accompanied by 
complete and satisfactory proof of dependency, will be considered 
and forwarded to the Comptroller General for reconsideration, with 
departmental approval, if found justified. 1155. 

Secretary of the Xavy, 

Department distribution. 

Confirmation copy. 

Lists 1 to IX, inclusive. 

47 In the Supreme Court of the District of Columbia 

James F. Terrell, plaintiff 

vs. 

J. Raymond McCarl, Comptroller General of Equity Xo. 44902 
the United States, and Curtis D. Wilbur, Sec¬ 
retary of the Xavy, defendants 

Final decree for injunction 

Filed Xovember 27, 1925 

This cause came on to be heard at this term upon stipulation of 
counsel in open court that the case stand for final hearing upon the 
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bill and answers thereto, and was argued by counsel, and thereupon 
it is by the court this 27th day of November, 1925— 

Adjudged, ordered and decreed as follows, viz: The defendants, 
J. Raymond McCarl, Comptroller (leneral of the United States, 
and Curtis I). Wilbur, Secretary of the Navy, and their respective 
subordinates in the (xeneral Accounting Office and in the United 
States naval service, are hereby enjoined and restrained from any 
and all interference with the disbursing officer now in charge of 
the plaintiff's account or any disbursing officer who may hereafter be 
in charge of the plaintiff’s account, to prevent the payment to the 
plaintiff' of the sum of $699.00 withheld from his pay and allowances 
to and including September 60, 1925, as shown by statement of his 
account (plaintiff's Exhibits Nos. 6, 7. and 8) and from causing the 
withholding of any j)art of tlie plaintiff's })ay and allowances for the 
purj)ose of licjuidating tlie disputed claims for $699.00 set u|) against 
the j)laintiff by the defendant, J. Raymond McCarl, as arising on 
account of payments to the ])laintiff' for commutation of (piarters, 
lieat. and light for dejxmdents as mentioned in said bill, and 
48 in ])laintiff's P^xhibits Nos. 6, 7, and 8, attached thereto; and 
the said defendants and their respective subordinates in the 
(leneral Accounting Office and the United States naval service are 
also enjoined and restrained from withholding or causing to l)c 
withheld from the ])laintiff his pay and allowances as an officer of 
the United States Navy or any part thereof, and from interfering in 
any manner with the ])ayment to the plaintiff of his pay and allow¬ 
ances or any part thereof by reason of said disputed claims set up 
bv the defendant, d. Ravmond McCail, or bv reason of anvthing 
contained in an order issued by the defendant Curtis 1). Wilbur, 
dated August 11, 1924, known as “ALNAV 24” (plaintiff’s PLxhibit 
No. 1). as amended and ex])lained by subsequent orders mentioned 
in said bill; and the defendant, Curtis I). Wilbur, and his subordi¬ 
nates in the United States naval service are enjoined and commanded 
to cause to be paid, and to pay to the plaintiff, any and all sums 
heretofore withheld from plaintiff's pay and allowances because or 
by reason of said disputed claims, and to continue to pay to the 
plaintiff his regular pay and allowances in the usual and customary 
manner in which officers of the Navy are paid; notwithstanding any 
disputed claim or any demand of the defendant, J. Raymond McCarl, 
set up against the plaintiff as mentioned in said bill; and the 
j)laintiff shall have his costs to be taxed by the clerk against the de¬ 
fendant. J. Raymond McCarl*. 

Walter F. McCoy, 

Chief Justice, 

P'rom the foregoing decree the defendants in open court appeal to 
the Court of Appeals of the District of Columbia. 

Walter F. McCoy, 

Chief Justice. 
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49 In the Supreme Court of the District of Columbia 


James F. Terrell, plaintiff 

V, 


J. KaY’MOND McCaRL, CoMPl'ROLLER GeNERAL OF 

the United States, and Curtis D. Wilbur, Sec¬ 
retary of the Xavy, defendants 


Equity Xo. 44902 


Assignment of errors 
Filed December 4, 1925 


Come now the above-named defendants by their attorneys and 
assigned for error: 

That the trial erred: 

1. In holding that there was equity in the bill of complaint. 

2. In holding that the court could order money to be paid from 
general appropriations in the Treasury. 

3. In holding that the court could order paid to plaintiff sums 
that had been withheld from the pay of plaintiff and applied to 
his indebtedness to the United States as determined and certified' in 

the General Accounting Office. 

50 4. In holding that plaintiff was entitled to equitable relief 
when he did not offer to do equity. 

5. In holding that the disbursing officer who made the deductions 
from plaintiff's pay was not a necessary and indispensable party. 

0. In holding that the United States was not a necessary and 
indispensable party. 

7. In not holding that plaintiff had an adequate and complete 
remedy at law. 

8. In entering a decree for plaintiff and in not entering a decree 
for the defendants. 

Peyton Gordon, 
United States Attorney. 

R. L. Golze, 

O. R. McGuire, 
Attorneys for Defendants. 

51 In the Supreme Court of the District of Columbia 


James F. Tfjirell, plaintiff 

V. 

J. Raymond McCarl, Comptroller General of 
the United States, and Curtis D. Wilbur, Sec¬ 
retary of the Xavy, defendants. 


Equity Xo. 44902 


Designation of Record 
Filed December 4, 1925 

The clerk will please prepare a transcript of record in the above 
entitled cause on appeal to the Court of Appeals of the District of 
Columbia, and include therein the following: 

1. Bill of complaint and exhibits. 
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2. Rule to show cause. 

3. Answer of defendant McCarl and exhibits. 

4. Answer of defendant Wilbur. 

T). Decree entered bv the court Xoveinber 27, 1925. 

G. Note of appeal. 

7. Assignment of errors. 

52 S. This designation. 

Peyi'on Gordon, 

Vnited States Attorney. 
R. L. Golze, 

O. R. McGuire, 
Attorneys for Defendants. 

We acknowledge service of the fore^oin" desi^ation of record 
and receipt of a copy thereof this 3rd day of December, 1925. 

Jno. W. Price, 

H. C. Lank, 
Attorneys for Plaintiff. 
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Sui’Re:vie Court of the District of Coi.u^iiua 


United States of America, 

District of Coiumhia.^ ss: 

I, Morgan PI. Beach, clerk of the Supreme Court of the District 
of Columbia, liereby certify the fore^oin*/ pa^es numbered from 
1 to 52, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made j)art of this transcript, in cause Xo. 44902 in ecpiity, wherein 
flames F. Terrell is plaintiff and J. Raymond ^IcCarl et al. are 
defendants, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
7th day of December, 1925. 

[seal] Morgan H. Beach, 

Clerk. 

By Chas. B. Coflin, 

Asst. Clk. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1925 


No. 4400 

J. Eaymond McCarl, Comptroller General op 
the United States, and Curtis D. Wilbur, Sec¬ 
retary of the Navy, appellants 

V. 

James F. Terrell, appellee 


BBIEF FOB APPELLANTS 


STATEMENT OF THE CASE 

The appellee filed a bill of complaint on No¬ 
vember 10,1925, in the Supreme Court of the Dis¬ 
trict of Columbia (R. 1 to 6) alleging that he was 
a lieutenant in the United States Navy; that his 
jjay was fixed by law; that appropriations had been 
made to pay same and were then in the hands of 
a certain disbursing officer; that he had obtained 
from Navy disbursing officers certain allowances 
in good faith which had been credited to said dis¬ 
bursing officers by the Auditor for the War Depart¬ 
ment prior to July 1, 1921, and subsequently by 
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the General Accounting OflSce; that the appellees 
had caused to be withheld from his current pay and 
allowances the sum of $699 to liquidate an indebt¬ 
edness to the United States in that amount which 
the appellant McCarl, as Comptroller General of 
the United States had disallowed in the accounts of 
certain disbursing oflScers. 

There was attached to the bill of complaint as 
exhibits (R. 10 to 13) certain statements of ac¬ 
counts showing that the sum of $393.80 had been 
withheld from his current pay during the period 
from July 1, 1924, to September 30, 1925, because 
of credit disallowed by the General Accounting 
OflSce in the accounts of Disbursing OflScer J. B. 
Daniels for payments in a like amount made to 
appellee during the year 1923, and that $295.20 had 
been withheld during the same period because the 
General Accounting OflSce had disallowed credit 
in the accomits of Disbursing OflScer B. Hunter 
for payments in a like amount made to appellee 
during the year 1923. 

Obviously paragraphs 5 and 8 of the bill are 
contradictory on their face for the reason that the 
payments were never passed to the credit of the dis¬ 
bursing oflScers and for the further reason that the 
oflSce of the Auditor for the Navy Department 
ceased to exist on June 30, 1921, while the disal¬ 
lowed payments were not made until approximately 
two years thereafter. The bill prayed that the 
demand of appellant McCarl for the withholding 
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of appellee’s pay be adjudged to be unauthorized 
and of no legal force or effect and that appellant 
McCarl and his subordinates be restrained from 
and against any and all interference with the Chief 
of the Bureau of Supplies and Accoimts of the 
Navy Department or any disbursing officer to pre¬ 
vent the payment to the appellee of his pay and 
allowances, or any part thereof. The bill also 
prayed that certain orders issued by appellant Wil¬ 
bur for the withholding of the pay of officers in¬ 
debted to the United States be adjudged to confer 
no legal authority for such withholding and that 
appellant Wilbur and his subordinates be enjoined 
and restrained from withholding any pai*t of the 
pay and allowances of plaintiff to apply on his in¬ 
debtedness to the United States which had been 
denied elsewhere in the bill, and that thev be en- 
joined and commanded to pay to the appellee all 
sums theretofore withheld from his pay. 

The appellant Wilbur filed an answer (R. 24, 
27) averring that he was “ merely a formal party 
to this litigation and has no interest therein except 
to have the questions involved definitely and 
finally adjudicated ” and that the orders for with¬ 
holding the pay of officers certified by the Comp¬ 
troller General of the United States to be indebted 
to the Government had been revoked by an order 
dated November 14, 1925, a copy of which was at¬ 
tached as an exhibit to the answer (R. 27). 
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The appellant McCarl filed an answer (R. 14, 
23) in which he reserved all questions as to the 
lack of jurisdiction of the court and the lack 
of necessary parties and averred that the pay 
and allowances of appellee had not been definitely 
fixed by Congress but that the determination 
thereof involved questions of law and fact re¬ 
quiring the exercise of judgment and discretion; 
that the Congress had not aj^propriated any defi¬ 
nite sum for the pay and allowances of appellee 
but had appropriated a lump sum of $34,452,643 
for the pay and allowances of all naval officers for 
the fiscal year then current; that no part of said 
sum had been placed in the possession of any dis¬ 
bursing officer as the pay and allowances of ap¬ 
pellee; that credit for $699 paid to appellee by 
Navy disbursing officers subsequent to July 1,1922, 
as allowances on behalf of his mother had been 
disallowed for the reason that api^ellee’s mother 
was not in fact dependent upon him for chief 
supj)ort as required by the act of June 10, 1922, 
42 Stat. 627; and that the sum of $699 withheld 
from appellee’s pay had been applied in balancing 
the accounts of the disbursing officers with the 
United States and the individual pay account of 
aijpellee with both the disbursing officers and the 
United States. Appellant McCarl also attached to 
his answer as exhibits a copy of his letter dated 
November 11, 1925, to the Secretary of the Navy 
and a copy of Na\y order dated November 14, 
1925, based thereon (R. 19, 21). 
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The Supreme Court of the District of Columbia 
entered on November 27,1925, a final decree for in¬ 
junction as prayed in the bill of complaint from 
which an appeal was noted in open court. (R. 27, 
28.) There was filed on December 4,1925, the fol¬ 
lowing assignment of errors (R. 29) of the trial 
court: 

1. In holding that there was equity in the 
bill of complaint. 

2. In holding that the court could order 
money to be paid from general appropria¬ 
tions in the Treasury. 

3. In holding that the court could order 
paid to plaintiff sums that had been with¬ 
held from the pay of plaintiff and applied 
to his indebtedness to the United States as 
determined and certified in the General 
Accounting OflSce. 

4. In holding that plaintiff was entitled to 
equitable relief when he did not offer to do 
equity. 

5. In holding that the disbursing officer 
who made the deductions from plaintiff’s 
pay was not a necessary and indispensable 
party. 

6. In holding that the United States was 
not a necessary and indispensable party. 

7. In not holding that plaintiff had an ade¬ 
quate and complete remedy at law. 

8. In entering a decree for plaintiff and in 
not entering a decree for the defendants. 
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ABGXTMENT 

I 

A doc ree of the courts of the District of Columbia that 
sums he paid from general appropriations in the 
United States Treasury is in yiolation of the consti¬ 
tutional power of the legislative department of the 
United States Government. Smith v. Jackson, 241 
Fed. 717, 246 U. S. 388, disinguished 

It is singular that until the decision of the Cir¬ 
cuit Court of Appeals for the First Circuit in 
Wyllu V. Wylly and McCari, 5 Fed. (2nd) 964, 
and of this Court in McCarl et al. v. Cox, 53 W. R. 
L., no appellate court in the entire history of the 
United States has ever sustained either a writ 
of mandamus or a bill for injunction against the 
accounting officei s of the United States since their 
creation the act of September 1,1789,1 Stat. 65, 
and the Supreme Court of the United States has 
denied that such writs or bills could be maintained 
on behalf of one claiming as an officer of the Navy 
even when no suit whatever could be maintained 
against the Government. United States v. Guthrie, 
17 How. 284; Brashear v. Mason, 6 How. 92; De¬ 
catur V .Paulding, 14 Peters, 497. See also Beeside 
Y. Walker, 17 How. 273. 

The opinion and judgment of the Circuit Court 
of Appeals in Wylly v. Wylly and McCa/rl is con- 
trarv to an unbroken line of decisions of the Su- 
preine Court of the United States for more than 
one himdred years, beginning with Mclntire v. 
Wood, 7 Cranch, 503, in 1813, to Covington Bridge 
Cornpany v. Hager, 203 U. S. 422 in 1905. See the 
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decision of the Circuit Court of Appeals for ihe 
Ninth Circuit in Barber v. Hetfield, 4 Fed. (2nd) 
245. And it is believed that the opinion and judg¬ 
ment of this court in McCarl et al. v. Cox did not 
take into consideration certain Constitutional and 
statutory provisions, as well as decisions of the Su¬ 
preme Court of the United States which will be 
hereinafter mentioned. In any event, the case at 
bar is clearly distinguishable from the said case 
of McCarl et al. v. Cox. Compare Emerson v. 
Baker, 3 Fed. (2nd) 830. 

The reason for the immunity of the auditors and 
Comptroller of the Treasury, now the Comptroller 
General, for 137 years, during 75 years of which no 
suit could be brought against the United States 
from extraordinary judicial process, is not hidden 
away in musty volumes of legal lore, but is found 
impregnably located in Article I, Section 9 of the 
Constitution of the United States, as follows: 

No money shall be drawn from the Treas¬ 
ury but in consequence of an appropriation 
made by law; and a regular statement and 
accoimt of the receipts and expenditures of 
all public money shall be published from 
time to time. 

The decree of the court below ordered $699 to 
be paid from the United States Treasury and said 
sum must be paid, if at all, from the $34,452,646 
appropriated by the act of February 11, 1925, 43 
Stat. 871,872. The language of said appropriation 
and the appropriation act of March 3,1845, 5 Stat. 
790, which was involved in the case of Brashear v. 
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Masoyi, supra, are here quoted in juxtaposition for 
comparison of their terms: 


The general appropri¬ 
ation act of March 3, 
1845, 5 Stat. 790, appro¬ 
priated funds: 

“ For pay of conunis- 
sion, warrant, and petty 
officers, and seamen, in¬ 
cluding the engineer 
coi*ps of the Navy, two 
million five hundred and 
nine thousand one hun¬ 
dred and eighty-nine 
dollars/’ 


The general appropri-^ 
ation act of February 
11, 1925, 43 Stat. 871, 
under the heading ^‘Pay 
of the Navy,” provided 
funds: 

‘‘ For pay and allow¬ 
ances prescribed by law 
of officers on sea duty, 
and officers on waiting 
orders — pay, $25,796,- 
006; rental allowance, 
$3,316,720; subsistence 
allowance, $3,316,720; in 
all, $34,452,646.” 


The Supreme Court of the United States in 
affirming the decree of the lower court, refusing to 
grant a writ of mandamus against the Secretary of 
the Navy said in the Brasliear case that— 


Besides the duty of inquiring into and as¬ 
certaining the rate of compensation that may 
be due to the officers, under the laws of Con¬ 
gress, no payment can be made unless there 
has been an appropriation for the purpose. 
And if made, it may have become already 
exhausted, or prior requisitions may have 
been issued sufficient to exhaust it. 

The Secretary is obliged to inquire into 
the condition of the fimd, and the claims al¬ 
ready charged upon it, in order to ascertain 
if there is money enough to pay all the accru- 
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ing demands, and if not enough, how it shall 
be appropriated among the parties entitled 
to it. 

These are important duties, calling for the 
exercise of judgment and discretion on the 
part of the officer, and in which the gen¬ 
eral creditors of the government, to the pay¬ 
ment of whose demands the particular fund 
is applicable, are interested, as well as the 
government itself. At most, the Secretary 
is but a trustee of the fund for the benefit of 
all those who have claims chargeable upon 
it, and, like other trustees, is bound to ad¬ 
minister it with a view to the rights and 
interests of all concerned. 

It will not do to say that the result of the 
proceeding by mandamus would show the 
title of the relator to his pay, the amount, 
and whether there w^ere any moneys in the 
treasury applicable to the demand; for upon 
this ground any creditor of the government 
would be enabled to enforce his claim against 
it, through the head of the proper depart¬ 
ment, by means of this writ, and the proceed¬ 
ings by mandamus would become as common, 
in the enforcement of demands upon the 
government, as the action of assumpsit to 
enforce like demands against individuals. 

Neither the general appropriation act of March 
3, 1845, nor the general appropriation act of Feb¬ 
ruary 11, 1925, fixed the amount of pay and allow¬ 
ances of Navy officers. A formula for determining 
such pay and allowances has been fixed by the act 
of June 10, 1922, 42 Stat. 625, 633, and other stat- 
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utes and the reports of the Court of Claims and of 
the Supreme Court of the United States contain 
many decisions as to the proper interpretation of 
similar formulaB, The question of the discretionary 
jurisdiction under the act of March 3, 1817, 3 Stat. 
366, now section 305 of the act of June 10, 1921, 42 
Stat. 24, in interpreting the formula is consid¬ 
ered infra in this brief and it is only necessary 
here to point out that nowhere in the answers of 
appellants is the amount of monthly or annual pay 
and allowances admitted. In fact, the amount of 
such pay and allowances is not even alleged in the 
bill of complaint nor is it fixed in the decree below. 

It is to be particularly noted that the Supreme 
Court of the United States did not place its decision 
in the Brashear case on the sole question that the 
duty sought to be controlled was discretionary, but 
went further and said, at pages 100 and 101, that: 

We are also of opinion that if the plaintiff 
had made out a title to his pay as an officer 
of the United States navy, a mandamus 
would not lie in the court below to enforce 
the payment. 

The Constitution provides that no money 
shall be drawn from the treasury but in 
consequence of appropriations made by law. 
(Art. I, Sec. 9.) And it is declared by act 
of Congress (3 Statutes at Large, p. 689, 
Sec. 3), that all moneys appropriated for 
the use of the war and navy departments 
shall be drawn from the treasury by war¬ 
rants of the Secretary of the Treasury, upon 
the requisitions of the Secretaries of these 
departments, countersigned by the second 
comptroller. 
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And, by the act of 1817 (3 Statutes at 
Large, p. 367, Secs. 8, 9), it is made the duty 
of the comptrollers to countersign the war¬ 
rants only in cases when they shall be war¬ 
ranted by law. And all warrants drawn by 
the Secretary of the Treasury upon the 
treasurer shall specify the particular appro¬ 
priations to which the same shall be charged; 
and the moneys paid by virtue of such war¬ 
rants shall, in conformity therewith, be 
charged to such appropriations in the books 
kept by the comptrollers; and the sums ap¬ 
propriated for each branch of expenditure 
in the several departments shall be solely ap¬ 
plied to the object for which they are re¬ 
spectively appropriated, and no others. (2 
Statutes at Large, p. 535, Sec. 1.) 

Formerly, the moneys appropriated for 
the war and navy departments were placed 
in the treasury to the credit of the respec¬ 
tive secretaries. That practice has been 
changed, and all the moneys in the treas¬ 
ury are in to the credit or in the custody of 
the treasurers, and can be drawn out, as we 
have seen, only on the warrant of the Sec¬ 
retary of the Treasury, countersigned by 
the comptroller. 

In the case of Mrs, Decatur v. Paulding 
(14 Peters, 497), it was held by this court 
that a mandamus would not lie from the Cir¬ 
cuit Court of this District to the Secretary 
of the Navy to compel him to pay to the 
plaintiff a sum of money claimed to be due 
her as a pension under a resolution of Con¬ 
gress. There was no question as to the 
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amount due, if the plaintiff was properly 
entitled to the pension; and it was made to 
appear, in that case, affirmatively, on the ap¬ 
plication, that the pension fund was ample to 
satisfy the claim. The fund, also, was under 
the control of the Secretary, and the moneys 
payable on his own warrant. 

The constitutional control of the Congress over 
public money was repeated and reemphasized by 
the Supreme Court of the TJfnited States in 
Decatvr v. Paulding and Reeside v. Walker, supra, 
and this was prior to the act of March 30, 1868, 15 
Stat. 15, making the decisions of the comptrollers 
conclusive as to the use of general appropriations. 

The court declared in United States v. Guthrie, 
supra, at page 303, in denying a wi it of mandamus 
against the Secretary of the Treasury to require 
him to pay a disputed claim of a judge for salary 
that: 

The only legitimate inquiry for our de¬ 
termination upon the case before us is this: 
Whether, under the organization of the Fed¬ 
eral Government, or by any knovm principle 
of law, there can be asserted a power in the 
Circuit Court of the United States for the 
District of Columbia, or in this court, to 
command the withdrawal of a sum or sums 
of money from the treasury of the United 
States, to be applied in satisfaction of dis¬ 
puted or controverted claims against the 
United States? This is the question, the 
very question presented for our determina¬ 
tion; and its simple statement would seem 
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to carry with it the most startling con¬ 
siderations—nay, its imavoidable negation, 
unless this should be prevented by some posi¬ 
tive and controlling command; for it would 
occur, d priori, to every mind, that a treas¬ 
ury, not fenced round or shielded hy fixed 
and established modes and rides of admin¬ 
istration, but which could he subjected to 
any number or description of demands, as¬ 
serted and sustained through the undefined 
and undefinable discretion of the courts, 
would constitute a feeble and inadequate 
provision for the great and inevitalde neces¬ 
sities of the nation. The government under 
such a regime, or, mther, under such an ab¬ 
sence of all rule, would, if praeticahle at ail, 
be administered not by the great depart¬ 
ments ordamted by the constitution and laws, 
and guided by the modes therein prescribed, 
but by the uncertain, and perhaps contra¬ 
dictory action of the courts, in the enforce¬ 
ment of their views of private interests, 
(Italics supplied.) 


This court did not consider its jurisdiction in tlie 


case of McCarl v. Cox, It must have assumed— 


conti*arv to the fact—that the courts of the District 
of Columbia had such jurisdiction and seemed to 
be of the opinion that the case of Smith v. Jackson,, 
supra, was authority for the holding that the Comp¬ 
troller General and the other two appellants in that 
case could be restrained and controlled by injunc¬ 
tion in the payment of the salary of a naval oflScer. 

78053—26-3 


14 


It is to be noted at the outset that there is nothing in 
Smith V. Jackson which would indicate that the 
Supreme Court was establishing a rule contrary 
to that of Brashear v. Mason, Decatur v. Paulding, 
United States v. Guthrie, and Reeside v. Walker, 
and in fact said decisions may be easily har¬ 
monized. 

For comparison, there is quoted in parallel col¬ 
umns the language of the appropriation act in the 
Smith case and the terms of the appropriation act 
in this case: 


The Sundry Civil act 
of March 3,1915,38 Stat. 
883, appropriating funds 
for the Panama Canal 
Zone for the fiscal year 
1916, provided: 

For Civil Govern¬ 
ment of the Panama 
Canal and Canal Zone; 
salaries of district judge, 
$6,000; district attorney, 
$5,000; Marshal, $5,000, ’ ’ 
etc. 


The Naval appropria¬ 
tion act of February 11, 

1925, 43 Stat. 871, appro¬ 
priating funds for the 
Navy for the fiscal year 

1926, provides: 

‘‘ For pay and allow¬ 
ances prescribed by law 
of officers on sea duty 
and other duty, and offi¬ 
cers on waiting orders— 
Pay, $25,796,006; rental 
allowance, $4,316,720; 
subsistence allowance, 
$3,316,720; in all, $34,- 
452,646. 


The Congress itself had adjudicated, definitely 
fixed, and appropriated the pay of Judge Jackson 
just as it had definitely adjudicated and appropri¬ 
ated fixed sums for payment to the debtor in United 
States V. MacVeaugh, 214 U. S. 124, and in Houston 
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V. Ormes, 252 U. S. 469. In none of said cases 
was the Comptroller General of the United States 
or his predecessors—^the auditors and comptrollers 
of the treasury—a party to the proceedings, and it 
may be properly held where Congress itself has 
adjudicated a claim or appropriated a specific sum 
to be paid to an ofl&cer or debtor that extraordinary 
judicial process is not a judicial invasion of the 
legislative control over public money but is in aid 
of such control. The rule is entirely different where 
Congress appropriates lump sums and reposes re¬ 
sponsibility and discretion in the Comptroller 
General to ‘‘be exercised without direction from 
any other officer ” as to its proper disbursement. 
42 Stat. 24. 

Congress has not seen fit to permit judgments 
against the United States to be paid out of general 
appropriations in the Treasury but by the act of 
September 30,1890, 20 Stat. 537, provides that such 
judgments shall be certified to it for specific 
appropriation before same are paid. There is no 
sho7't cut iy proceeding in the Courts of the Dis¬ 
trict of Columbia against the Comptroller Gen- 
eral to require him to violate tvhat he considers as 
his stvorn duty in permittmg payment from general 
appropriations instead of proceeding in a proper 
court to secure judgment against the United States 
and cei'tifying same to Congress for specific ap¬ 
propriation as required by the Constitution and 
laws enacted pursuant thereto. Nor can these pro- 


16 


ceedings be maintained on the ground that suit 
against the United States does not afford an ade¬ 
quate remedy for Constitutional control in the 
(^ongress over public money—as enforced in the 
Brashear, Decatur, and Reeside cases when there 
was no provision for any suit whatever against the 
United States—does not permit of such pro¬ 
ceedings. 

This court is on record as late as November 2,1925, 
in United States ex rel Abilene & Southern Railroad 
V. Interstate Commerce Commission, 53 W. L. R. 
806, as holding in accordance with Butterworth v. 
Hooe, 112 U. S. 67, that the “ exercise of judicial 
discretion * * * cannot be controlled by the 

wiit of mandamus.” Certainly foimer President 
of the United States and now Chief Justice Taft is 
qualified to speak as to whether the appellant Mc- 
Carl exercises judicial discretion in auditing and 
settling accounts and in the countersignature of 
warrants making advances from general appropri¬ 
ations to disbursing officers for payment to debtors 
of the Government. He says at page 81 of his book 
on Our Chief Magistrate and His Powers, with re¬ 
spect to the Comptroller of the Treasury (under 
the act of July 11,1894, 28 Stat. 208, now the Comp¬ 
troller General, under the act of June 10, 1921, 42 
Stat. 24), that: 

Then consider the drawing of money from 
the Treasury Department under an appro¬ 
priation act. The drawing of the warrant 
must be ap[)roved by the Cornt^troller of the 
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Treasury (now the Comptroller General). 
It is for him to say how the appropriation 
act shall be construed and whether the war¬ 
rant is lawful and whether the money can be 
drawn. The Comptroller of the Treasury is 
an appointee of the President, and in a gen¬ 
eral sense is his subordinate. If the Presi¬ 
dent does not like him as a Comptroller, he 
can remove him and with the consent of the 
Senate put in another one, but under the act 
of Congress creating the office, the President 
cannot control or revise the decisions of this 
officer. His work is like the work I have re¬ 
ferred to, quasi-judicial. If the claim is re¬ 
jected by him, the claimant may in some 
cases carry his claim into the Court of 
Claims, but if he decides for the claimant, 
the public and those interested in maintain¬ 
ing the side of Government have no appeal, 
and his decision is final. 

The auditor considered in Smith v. Jackson was 
not a semijudicial officer. He was an administra¬ 
tive official of the Government, comparable to the 
Chief of the Division of Accounts in the Depart¬ 
ment of Justice. He settled no claims against the 
United States and could not draw a single penny 
from general appropriations in the Treasury ex¬ 
cept as said sums were advanced by the Comptroller 
of the Treasury. All accoimts, etc., audited by him 
were finally settled by the auditor for the War 
Department and the Comptroller of the Treasury, 
now the Comptroller General. See act of October 
22, 1913, 36 Stat. 209, and the express language of 
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the court at 241 Fed., pages 757 to 760. With all 
possible deference, any legal reasoning can not he 
defended which holds that a decision against an 
officer of the Panama Canal constitutes a precedent 
against the chief financial control officer set up by 
the Cmigress in order to control expenditures from 
general appropriations, and this even though the 
matter had not been set at rest by the Supreme 
Court of the United States in the Brashear, Decor- 
tur, and Reeside cases, and which it refused to even 
consider as late as March 2, 1925, in United States 
V. Morrow, 266 U. S. 531. 

Therefore, the Court had no jurisdiction to re¬ 
quire payments to be made from general appropri¬ 
ations in the United States Treasury even admit¬ 
ting arguendo as in the Brashear case, that the pay¬ 
ment is due and the bill of complaint should have 

been dismissed. 

II 

The appellee did net offer to do equity and the court 

below erred in not dismissing the bill of complaint 

The appellee did not offer to repay to the United 
States the sum of $699 which appellant McCarl had 
held to have been improperly paid to him and the 
court should have dismissed the bill of complaint 
after being informed in the answer of appellant 
McCarl that the deduction of $699 made from ap¬ 
pellee’s pay and allowances had been applied to 
balance the account. 
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This proposition is not only in accord with the 
fundamental maxim that he who seeks equity must 
offer to do equity but is in accord with authority. 
It is true that appellee denied that he was indebted 
to the United States in any sum whatever but a 
simple denial is not sufficient. 

The petitioner also denied his indebtedness in 
Loisel V. Mortimer, 277 Fed. 882, but the Circuit 
Court of Appeals considered the indebtedness on 
its merits and demonstrated that upon a proper 
construction of the statutes—questions of fact not 
being in any manner involved—that Mortimer was 
not indebted to the United States and that the Mar* 
shal should pay him his accrued salary. Likewise, 
Judge Jackson denied any indebtedness to the 
United States in Smith v. Jackson, 241 Fed. 747, 
but both the District Court and the Circuit Court 
of Appeals considered on their merits the claims 
set lip by the Auditor for the Panama Canal and 
held same to be unfounded. See that part of the 
opinion commencing with the last paragraph on 
page 767 to page 771 of 241 Fed. When the latter 
case reached the Supreme Court of the United 
States in 246 U. S. 388, it had uarrowed itself down 
to one where an administrative officer of the Gov¬ 
ernment—comparable to a disbursing clerk of the 
Department of Justice—^was withholding without 
any excuse the salary of a judge which had been 
appropriated in a fixed sum. Of course, the decree 
below holding that same could not be done was af¬ 
firmed. 
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Neither the Mortimer nor the Jackson case is 

authority for the decree in this ease. In the first 
% 

place, the appellant MeCarl is a semi judicial officer 
of the United States and under the express terms 
of the Budget and Accounting Act of 1921 is 
lesponsible only to the Congress for the construc¬ 
tions placed by him on general appropriation acts 
and in the countersignature of warrants for pay¬ 
ment of money therefrom. In the second place, the 
Goverimient, through McCarl, has asserted a claim 
against the appellee which the court below did not 
even consider, much less demonvstrate, to be with¬ 
out foundation as in the Mortimer and Jackson 
cases. And, in the third place, the defenses of a 
plain and adequate remedy at law appear not to 
have been made in either case. Obviously said 
cases are not authority for the disposition of en¬ 
tirely different questions. See Wehster v. Fall, 
266 U. S. 307. 

The cases of Dillon v. Groos, 299 Fed. 851, and 
Mare v. Alexander, 2 Fed. (2nd) 895, 5 id, 964, are 
not only contrary to an unbroken line of decisions 
of the Supreme Couii: of the United States com¬ 
mencing in 1813 with Mclntire v. Wood, 1 Cranch. 
504, and extending to the present in Covington 
Bridge Company v. Hager, 203 U. S. 422, but they 
fail to observe the distinction made in Smith v.* 
Jackson, between the failure of an executive ad¬ 
ministrative officer to make payment of salaiy ap¬ 
propriated by the Congress in a fixed sum where 
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there were no valid claims against the officer and 
a situation presented where it is sought to control 
a semijudicial officer responsible solely to the 
Congress in the administration of general appro¬ 
priations and where there does exist a claim against 
the officer which is prima facie correct and which 
the court does not attempt to demonstrate to be 
incorrect. Soule v. United States, 100 XJ. S. 8. 
Certainly, a settlement whin^h is made by statute 
final and conclusive on the executive officers of the 
Government (Section 191, Revised Statutes and 
Section 304, act June 10, 1921), and which estab¬ 
lishes prima facie the indebtedness in the courts 
ivhen suit is brought thereon cannot be disregarded 
or overcome because of a simple denial of its cor¬ 
rectness, as was done by the court belotv. In Re 
Reference, 59 Ct. Cls. 813, Dennis v. United States, 
52 Pacif. 353. 

Furthermore, even assuming that the claim set 
up against appellee was unfounded, he was not en¬ 
titled to a decree from the court below ordering 
and commanding that his pay and allowances be 
paid from general appropriations in the Treasury. 
Such decree is directly contrary to Brashear v. Ma¬ 
son, Decatur v. Paulding, United States v. Guthrie, 
and Reeside v. Walker, siipra. It is to be noted 
that in the latter case the indebtedness had been 
established by a decision of a court of competent 
jurisdiction. There can be no decree against an 
officer of the United States for the payment of 
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public money from general appropriations in 
the Treasury as was emphatically declared by 
the Supreme Court of the United States in 
Case V. Terrill, 11 Wall. 199, where a decree 
had been entered against the Comptroller of 
the Currency requiring the United States to pay a 
ceidain sum of money just as here the decree of 
the court below requires the payment of a sum of 
public money. The court in reversing the decree 
said, at page 201, that: 

It is strange that in any court pi’ofessing 
to administer the English system of equi¬ 
table jurisprudence such a decree could be 
rendered against any one not made a party 
to the suit, and who had in no manner ap¬ 
peared in the case; and it is almost incredible 
that in any Federal court of this Union, ex¬ 
cept the Court of Claims, a moneyed judg¬ 
ment could be rendered against the United 
States. 

The distinction sought to be made by counsel for 
appellee, and which this court appears to adopt in 
McCarl v. Cox between payments from general ap¬ 
propriations to Navy officers and to contractors, as 
in the recent decision of this couri in Carroll Elec¬ 
tric Company v. McCarl, 53 W. L. R. 980, can not 
be maintained, and this for the comparatively sim¬ 
ple reason that the American people in their Con¬ 
stitution have reposed control over public money 
in the Congress and the Congress has established 
the procedure of paying same from the Treasury^ 
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The decree below is in violation of that procedure, 
as shown ante, pages 6 to 17. 

The question committed by law to appellant 
McCarl whether certain sums shall be paid from 
general appropriations has nothing whatever to do 
with the merits of the claim except in a compara¬ 
tively few classes of cases where Congress has made 
his decision final as to the merits. See United 
States V. Babcock, 250 U. S. 328, for one class of 
such cases. The only right by appeal provided in 
such a case is to the Congress for exercise under 
Article 1, section 9, of the Constitution of its right 
to make a specific appropriation or to clarify the 
law imder which the general appropriation is 
claimed to be payable. In event the Congress 
makes a . specific appropriation to pay an officer, 
as in the Jackson case, or a particular claim 
or judgment, as in the MacVeagli and Onnes cases, 
extraordinary judicial process may properly issue 
in aid of legislative control over public money. 

The appropriations involved here are not spe¬ 
cific appropriations. They are general appropria¬ 
tions and the negativing decisions of appellant Mc¬ 
Carl as to their availability are conclusive on the 
Courts, Any question as to the merits of the claim 
is for consideration in courts of competent juris¬ 
diction but their judgments on the merits have 
nothing whatever to do with appropriations for the 
judgments must be reported to the Congress for a 
specific appropriation before they may be paid. 
See Act of September 30, 1890, 26 Stat. 537. 
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Any debtor of the United States, whether he be 
a Navy officer or a contractor must acquiesce in the 
settlements of the appellant McCarl or appeal to 
Congress or file suit against the United Stages in 
a court of competent jurisdiction in the nature of 
an appeal from such settlements. In the latter 
event specific provision is made for filing coimter- 
claims or set-offs against such officer or contractor 
and the suit proceeds to hearing and judgment on 
both the claim of the plaintiff and the counterclaim 
or set-off of the United States, the Government 
being required to prove and establish the counter¬ 
claim or set-off. O'Hare v. District of Columbia, 
18 Ct. Cls. 647; Hart v. United States, 118 U. S. 62; 
Section 146 of the Judicial Code. Judgment is 
then entered for the balance due either the plaintiff 
or the United States, as the case may be, and if for 
the plaintiff same is certified to Congress in ac¬ 
cordance with the act of September 30,1890, supra, 
for a specific appropriation for payment. 

As hereiiibefoie stated, the decree of the court 
below by attempting a short cut would make it im¬ 
possible for th.e Cover]im(‘nt to recover erroneous 
payments except through independent suit, and 
not even then if the debtor had no property against 
which execution might be levied. The Supreme 
Court of the United States has expressly held in 
Wisconsm Central Railroad v. United States, 164 
U. S, 190, that if in the judgment of a pi’oper officer 
of the United States, 
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^ ^ * money has been paid without 

authority of law and he has money of the 
same claimant in his hands, he is not com¬ 
pelled to pay such money ov^er and sue to re¬ 
cover the illegal payments, but may hold it 
subject to the decision of the court when 
the claimant sues. United States v. Carr, 
132 U. S. 644; Gratiot v. United States, 15 
Pet. 336; Steele v. United States, United 
States V. Burchard, United States v. Stahl, 
supra. And in that way multiplicity of 
suits and circuity of action are avoided. 

This shows clearly that the Supreme Court of 
the United States has construed the Gratiot and 
Burchard cases as standing for the proposition and 
practice since the Ordinance of September 26, 
1778, Vol. XII, Journals, Continental Congress, 
that sums due to Army or Navy officers as pay and 
allowances are no diiferent from sums due to 
contractors or others and that either could be 
withheld from general appropriations when in the 
judgment of the Comptroller General of the United 
States said officers have been erroneously paid 
other siuns and in that way ‘‘multiplicity of suits 
and circuity of action are avoided.” 

\^'hen the court below found that a claim was as- 

% 

sorted against appellee by the appellant McCarl, 
involving disputed questions of law and fact, and 
that it was denied any sum was due the appellee, 
it should have dismissed the bill of complaint 
on the principles of Work v. Rives, 267 U. S. 175; 
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United States v. Lynch, 137 U. S. 280, and Brash- 
ear V. Mason, and Decatur v. Paulding, supra, and 
informed the appellee that his remedy was by suit 
against the United States in the Court of Claims 
where the Government could file and establish if 
possible its claim, for any overpa 3 ments. 

Ill 

The Comptroller General had the legal right to with¬ 
hold from the current pay of a Xayy officer payable 
from general appropriations any sum certified by him 
to have been oyerpaid to such officer, and when the 
account has been balanced the courts of the District 
of Columbia haye no Jurisdiction to disturb such 
account 

A contrary contention was made to the United 
States Supreme Court as early as 1841 in Gratiot 
V. United States, 15 Peters, 366. That was the 
case of an Army officer and it was contended that 
sums due him as salary could not set-off against 
sums determined by the accounting officers to be 
due the United States. The Supreme Court sus¬ 
tained the right of set-off and said, among other 
things, page 369, that: 

There is another instruction asked under 
this exception, in a complicated form, but 
which mainly, turns upon the consideration 
whether the treasury department had a 
right to deduct the pay and emoluments of 
the defendant as a general of the army and 
while he was chief engineer, by setting 
them off against the balance reported 
against him, on account of superintendency 
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of Ports Monroe and Calhoun. In our 
judgment the United States possess the 
general right to apply all sums due for such 
pay and emoluments to the extinguishment 
of any balances due to them by the defend¬ 
ant on any other account, whether owed by 
him as a private individual or chief engi¬ 
neer. It is but the exercise of the com¬ 
mon right, which belongs to every creditor, 
to apply the unappropriated moneys of his 
debtor, in his hands, in extinguishment of 
the debts due to him. 

The Court of Claims said in 1881, in Taggart v. 
United States, 17 C. Cls. 322, as to the authority of 
the accounting officers to make deductions on ac¬ 
count of debts due the United States: 

A\Tiere a person is both debtor and credi¬ 
tor of the United States, in any form, the 
officers of the Treasury Department, in set¬ 
tling the accounts, not only have the power, 
but are required in the proper discharge of 
their duties, to set off the one indebtedness 
against the other and to allow and to certify 
for payment only the balance foimd due on 
one side or the other. Section 1766 of the 
Revised Statutes so provides, and special 
provisions of the subject, to meet the case 
of judgments recovered against the United 
States ‘‘ or other claim duly allowed by legal 
authority,” are made by the Act of March 
3, 1875, ch. 149 (1 Supplmt. to R. S., P. 
185). But the right of set-off in such cases 
exists independently of those special enact- 
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merits, and is founded upon what is now sec¬ 
tion 236, of the Revised Statutes, as follows: 

“ Sec. 236. All claims and demands what¬ 
ever, by the United States or against them, 
and all accounts whatever in which the 
United States ave concerned, either as debt¬ 
ors or creditors, shall be settled and adjusted 
in the Department of the Treasury. ’ ’ 

The duty of the accounting officers in 
matters of set-off has frequently been rec¬ 
ognized by the courts. {McKnight^s case, 13 
C. Cls. R. 306, affirmed on appeal: Bonna- 
fon 6* case, 14 C. Cls. R. 489) * * 

As a matter of fact, the accounting officers have 
construed section 236, Revised Statutes, since its 
enactment in 1817, as authority for withholding 
the pay of any officer or employee of the United 
States to apply on his indebtedness to the Govern¬ 
ment as determined by them. There are few liti¬ 
gated cases prior to 1855 where such construction 
was brought in question and this for the reason 
that the United States could not be sued by its 
officers or employees prior to that date. The case 
of Gratiot v. United States, supra, is one of the 
early cases. 

The correctness of the action of the accounting 
officers in withholding sums from current pay to 
apply on indebtedness to the United States has not 
been questioned prior to the recent mandamus and 
injunction cases except in a comparatively few 
cases when the officer brought suit against the 
United States in the Court of Claims on the merits 
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of the disputed items. In none of such cases has the 
Court of Claims concluded that the accounting and 
disbursing officers erred as to their authority to 
withhold the current pay to apply on indebtedness 
to the Government, though the court has sometimes 
disagreed with them as to the merits of the indebt¬ 
edness. For instance, the case of Ring v. United 
States, 44 C. Cls., 515, was one where Ring em¬ 
ployed a laborer in a Navy Yard without authority 
of law and certified his pay roll to the paymaster 
for payment. The accounting officers charged Ring 
with the wages paid by the paymaster to said 
laborer and the disbursing officer deducted same 
from the current pay of Ring. Upon a suit by Ring 
to recover the deductions from his pay, the court 
said: 

But if we should assume that Gallagher 
knew his seiwices in caring for the house 
and grounds were personal to the claimant 
and not for the Government, still as the 
claimant and not the Government received 
the benefit of such seiwice he should pay for 
it, especially as the payment by the Govern¬ 
ment was made through his fault. It was 
doubtless for this reason that the Navy De¬ 
partment and the accounting officers both 
decided that the claimant should reimburse 
the Government for the money so paid out. 
True, the money was paid into the Treasury 
by the claimant under protest, but with 
knowledge that he and not the Government 
had received, to that extent, the benefit of 
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Gallagher’s service. We are therefore not 
inclined to disturb the action of the ac¬ 
counting officers in their settlement of the 
matter. 

Another case was that of Woog v. United States, 
48 C. Cls. 80, where a Marine Corps officer in charge 
of a Post Exchange—a voluntary association com¬ 
posed of officers and enlisted men—failed to ac¬ 
count for all of the funds of said exchange and his 
pay was withheld by the accounting and disbursing 
officers to apply on an indebtedness to said ex¬ 
change. AVhen suit was brought to recover the 
sums withheld the court said: 

Considering all the circumstances and the 
tenor and scope of the decisions of the court 
of last resort, this court is of opinion that it 
was competent for the proper marine su¬ 
periors and the accounting officers of the 
Treasury to withhold payments of plaintiff’s 
intestate accoimts until the officer or his re¬ 
presentative should establish that the money 
committed to his care was not lost by or 
through fault or negligence of such cus¬ 
todian. 

A third case was that of Crowell v. United States, 
22 C. Cls. 69, where an officer of the Aimy was tried 
by court-martial in 1871, and sentenced to forfeit 
pay foi* three months. The sentence was approved, 
but nothing was done to collect the forfeiture until 
1873 when the accounting officers charged his ac¬ 
count with the forfeited pay in the sum of $398.75, 
and required the disbursing officer to deduct same 


31 




from his current pay. When suit was brought to 
recover the deduction, the court considered the 
merits of the matter and said: 

The forfeiture, if it be technicallv a for- 
feiture, was incurred under the then exist¬ 
ing statute; no limitation bars its enforce- 
men, no statute has remitted it. The action 
of the Treasury officials was correct and the 
petition is dismissed. 

A more recent case is that of Morrow v. United 
States-, 58 C. Cls. 20, where the accounting officers 
had erroneously allowed Morrow certain pay by 
reason of services as a civilian clerk in the Philip¬ 
pine Islands, but had, subsequently, directed dis¬ 
bursing officers to withhold the amount from his 
pay as a major in the Army. The Court of Claims 
concluded on the merits that the payment was 
proper and the Government appealed same to the 
United States Supreme Court. The Court of 
Claims was reversed on the merits and the court 
concluded, 266 U. S. 531: 

It is unnecessary to review in detail the 
various contentions urged in his behalf. We 
do not find them sufficient to sustain a judg¬ 
ment ; and it must be and is reversed. 

f 

An examination of the brief for appellee for the 
contentions so summarily dismissed discloses on 
pages 13 to 15, inclusive, the following: 

An amount once paid an officer can not 
lawfully be questioned, much less arbitrarily 
deducted from pay subsequently accruing to 
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him as a commissioned officer of the Army. 
It is foimd, last Par. Finding II (Rec. foot 
p. 3): 

Still later said amount $508.89, was 
checked against him as having been errone¬ 
ously paid and was deducted from his sub¬ 
sequently accruing pay as a captain, Quar¬ 
termaster Corps, Regular Army, and has 
never been restored to him.’’ 

This court has quoted with approval an 
opinion of the Attorney General saying 
‘‘Without specific authority no portion of 
the salary of an officer of the United States 
may be withheld” (Smith v. Jackson, 246 
U. S. 388, 389). 

A portion of the payment of the $508.89, 
on which the claim was made, rests upon 
even higher authority than that of the ac¬ 
counting office. A part of that claim was 
covei*ed by current appropriation and was 
paid therefrom. That portion involving the 
first $200 due for the fiscal year ending June 
30, 1915, was reported to Congress in com¬ 
pliance with the act of July 7, 1884, Ch. 
334 (23 Stat. 236, 254) (House Doc. #1186, 
65th Congress, 2d Sess., “Claims Allowed 
by Accounting Officers of the Treasury,” p. 
49). By the deficiency act of July 8, 1918, 
Ch. 139 (40 Stat. 821), Sec. 2 (pp. 837, 838), 
appropriations were made for the payment 
of all the claims “fully set forth in House 
Document Numbered 1186, reported to 
Congress at its present session.” 

In United States v. Louisville (169 U. S. 
249), the accounting officers of the Treasury 


33 


had adjudicated a claim, made an allowance 
thereon, and the amount allowed had been 
reported to Congress by the Secretary of the 
Treasur}^, and Congress, in a deficiency ap¬ 
propriation act, had appropriated a specific 
sum to pay the claim. Thereafter the ac¬ 
counting officers concluded that an errone¬ 
ous amount had been allowed, and endeav¬ 
ored to reopen the settlement for the purpose 
of making certain deductions. But in hold¬ 
ing that they were without jurisdiction to do 
so this court said (pp. 253, 254) : 

When the decision of these officials was 
by the Secretary of the Treasury reported 
to Congress and an appropriation made by 
that body in 1891 of the specific sum men¬ 
tioned in the report, with directions to pay 
the amount thus appropriated to the city of 
Louisville, the time for examination had 
passed, and it was the duty of the proper 
officers of the Government to pay the money 
as directed by the statute. 

‘‘ The act of 1891 was in the nature of a 
judgment, final in its character, and subject 
to no appeal, and the duties of the officers of 
the Government thereafter charged with 
the payment of the moneys appropriated by 
that act were not discretionary, and were 
limited to the clerical functions of making 
payment^ as directed by the act.” 

The payment of $200 of this amount was 
thus made imder specific authority of an 
appropriation by Congress to this claimant. 
It thereby passed beyond the jurisdiction 
of any executive officer of the Government 
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Since it is impossible to distinguish in 
principle between the $200 thus allowed and 
specifically appropriated for by Congress 
and the remaining balance of $308.89 paid 
under current appropriation, it follows that 
there was no authority for checking any 
part of this sum against this claimant. 

It is stated in the brief for the United 
States (p. 3) that the decision in this case 
will control a large number of similar 
claims. If by this is meant that other offi¬ 
cers, either civil or military, have had hun¬ 
dreds of dollars at a time checked against 
them and arbitrarily deducted from their 
pay after once receiving the amounts in¬ 
volved in good faith under existing rulings 
and presumably spending the sums so 
received for the support of themselves and 
their fainiUes, it only iUustrates the wide- 
spread injustice which would result from 
sanctioning the setting aside of a long- 
settled construction of this act of 1914 
acquiesced in for many years and only 
recently challenged. 

A copy of the brief for Moitow has been de¬ 
posited with the clerk of this Court. 

It is obviously incorrect to say that Morrow 

# 

acquiesced in the procedure for he contested same 
to the court of last resort and exactly the same 
procedure was followed there as here. 

^ The most recent case is that of Royer v. United 
Stdtes, 59 C. Cls. 199. There the officer was serv ing 
as a first lieutenant in the Army when he was erro- 
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neously notified that he had been promoted to the 
grade of major. He assumed the grade of major, 
performed the duties of. the grade and was paid as 
such. Subsequently it was discovered that an error 
had been made in the notification and that Royer 
was in fact appointed to the grade of captain. He 
was then appointed major and disbursing officers 
withheld from his current pay the difference be¬ 
tween the pay of major and captain for the inter¬ 
vening period. The Court of Claims allowed judg¬ 
ment for the sum withheld on the ground that he 
was a de facto major during said intervening period 
and the decision was affirmed on that ground by 
the Supreme Court in United States v. Royer, de¬ 
cision dated May 25, 1925. 

A dissenting judge in the Court of Claims con- 

f 

eluded that Royer was not a de facto officer during 
the period and said: 

This checkage or deduction to reimburse 
the United States for an overpayment to 
one of its officers was not only a right of the 
United States but it was the duty of the 
proper officers to resort thereto in the pro¬ 
tection of governmental interests to the end 
that money improperly paid to an officer be 
recovered and proper reimbursement made. 
No other theory can possibly work out a 
proper settlement of pay accounts between 
the Government and its officers. In no 
other way, in many instances, could the Gov¬ 
ernment be protected against illegal pay¬ 
ments and the retention of their fruits by 
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the recipient. Lawsuits, even if effica¬ 
cious, should not be necessary resort where 
the Government h?|s within its own hands 
the means for expeditious and just settle¬ 
ments. The Supreme Com*t has commended 
the practice because of its avoidance of 

multiplicity of suits and circuity of 
action. ’ ’ 

There are authorities cited in the majority 
opinion. The presumption must be from 
their citation that they are relied on as sus¬ 
taining the conclusion reached. I refer 
simply to the fact that they all treat of de 
facto officers, whatever their merits may 
be otherwise. In each quotation in the ma¬ 
jority opinion, presumably the applicable 
gist of the case, reference is made to an offi¬ 
cer de facto, and the controlling influence of 
that assumed status is strongly indicated in 
the short quotation from the Badeau case, 
in which the Supreme Court used the very 
signiflcant word inasmuch,” a word full 
of meaning in the connection used. 

In other classes of transactions where the 
relations of the parties in the circumstances 
may seem to offer more room for objection to 
the practice than in a case such as this, the 
practice of deduction has met with emphatic 
approval by the highest authority, the ac¬ 
counts being held to be open, and it may be 
said, referring thereto in the language of 
some of the older cases, that ‘‘ the practice of 
set-off where one paidy is both debtor and 
creditor ” has prevailed for so long that one 
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hesitates to attempt to state its origin. Judge 
Richardson, one of the able former judges of 
this court, writing more than forty years ago, 
referred to it as a practice which had pre¬ 
vailed from an early day ’’ and as ‘‘ sus¬ 
tained by judicial decision as legal and 
proper without any express statute on the 
subject.” It is hardly conceivable that it 
is now, as a rule of recognized procedure, to 
be impaired or abandoned. 

I regard it as imnecessary to quote from 
or discuss in detail the authorities. See 
United States v. Bur chard, 125 tJ. S., 176, 
181; Gratiot v. United States, 15 Pet., 336; 
Wisconsin Central R, R, Co. v. United States 
164 U. S., 190, and cases cited; Bonnafon v. 
United States, 14 C. Cls., 484, 489; Taggart 
V. United States, 17 C. Cls., 322, 327; Howes 
V. United States, 24 C. Cls., 170,185; Baxter 
V. United States, 32 C. Cls., 75-^l-2; Grand 
Trunk Ry. Co. v. United States, 252 U. S. 
112 , 121 . 

The principles stated by the dissenting judge 
were not questioned in the majority opinion nor 
were they questioned in the United States Supreme 
Court. The same counsel who represented Morrow 
also represented Royer and their brief discloses 
that they did not advance the contention as to the 
lack of authority to withhold the pay so summarily 
dismissed in the Morrow case. 

As hereinbefore pointed out, ante p. 2ifthe Su¬ 
preme Court of the United States cited in the Wis¬ 
consin Central Railroad case, the Burchard and 
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Gratiot cases, as establishing the proposition that 
current pay due Army and Navy oflScers were in¬ 
distinguishable from sums due contractors and that 
either could be withheld subject to decision by 
the court when the claimant sues/’ 

The single decision of the courts announcing an 
apparently contrary doctrine is that of the Su¬ 
preme Court of the United States in Smith v. Jack- 
son and a few recent decisions of District Courts in 
mandamus proceedings purporting to follow the 
Jackson case. As hereinbefore pointed out, the 
Jackson case, when properly considered, is in entire 
harmony with the Brashear, Decatur, Beeside, 
Gratiot, Burchard, Morrow, and other decisions of 
the Supreme Court. 

IV 

Complete and adequate relief can be obtained in a suit 
at law against the United States in the Court of 
Claims 

The Brashear, Decatur, and Beeside cases must 
be taken as establishing the proposition that moneys 
cannot be obtained from general appropriations in 
the Treasury by extraordinary judicial process, 
even though no relief whatever may be obtained in 
the courts. So much the more reason why extraor¬ 
dinary judicial process cannot issue when the Con¬ 
gress has given its consent in the Judicial Code of 
March 3, 1911, for Army and Navy officers to sue 
the United States but has restricted such jurisdic¬ 
tion to the Court of Claims. 
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Even where the constitutional control in the 
Legislative Department over public money is not 
involved, the rule as to injunction was recently 
stated in Bailey v. George, 259 U. S. 16, dismissing 
a bill for an injunction as follows: 

In spite of their averment, the complain¬ 
ants did not exhaust all their legal remedies. 
They might have paid the amount assessed 
under protest and then brought suit against 
the Collector to recover the amount paid 
with interest. 

This rule was also stated in Crozier v. Krupp, 
224 U. S. 290, where the consent to sue the United 
States had not been given when the bill was filed, 
but was given while the case was pending on ap¬ 
peal. The Supreme Court reversed the decree of 
this court because there existed a plain and ade¬ 
quate remedy at law. It would appear to be obvious 
that a bill in equity filed when there existed a plain 
and adequate remedy through suit in the Court of 
Claims should be dismissed. 

As hereinbefore stated, the defense of a plain and 
adequate remedy at law was not urged in either 
the Jackson or Mortimev cases and as to doctrine 
that points involved in but not argued or passed 
upon constitute precedents in subsequent cases 
where the points are raised, the court said in Web¬ 
ster V. Fall, 266, U. S. 507, that: 

Counsel for appellant directs our atten¬ 
tion to other cases where this Court pro¬ 
ceeded to determine the merits notwith- 
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standing the suits were brought against in¬ 
ferior or subordinate officials without join¬ 
ing the superior. We do not stop to inquire 
whether all or any of them can be differen¬ 
tiated from the case now under considera¬ 
tion, since in none of them was the point 
here at issue suggested or decided. The 
most that can be said is that the point was 
in the cases if anyone had seen fit to raise it. 
Questions which merely lurk in the record, 
neither brought to the attention of the Court 
nor ruled upon, are not to be considered as 
having been so decided as to constitute prc' 
cedents. (Italics supplied.) 

The rule is so well settled that equity may not be 
invoked when there exists a remedy at law that it is 
not believed to be necessary to cite additional au¬ 
thority to this court in support of. the rule. The 
fact that the remedy at law is not as speedy as at 
equity—if there exists such a remedy, which is 
denied—should not blind the Court to the fact 
that the taxpayers of the United States through 
the Congress have rights in the matter. 

The first and most important right is that public 
officers shall be the first to discharge their full meas¬ 
ure of duty to the people whose servants they are 
by paying into the Treasury any moneys which they 
may have improperly obtained therefrom or meet 
them in a court of competent jurisdiction where the 
merits of the overpayments may be tried out on 
the law and the facts. The second right which is of 
even greater importance is that such public officers 
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may be controlled by law in the receipt and ex¬ 
penditure of public moneys. Anything less than 
the impartial enforcement of these two rights leads 
to bureaucratical government and the subversion 
of the doctrine of checks and balances as written 
into our Constitution. This argument may be 
properly concluded with the following extract from 
the Annual Message of December 8,1925, 67 Cong. 
Rec. 121, of President Coolidge to Congress : 

But it is evidently not enough to have 
care in making appropriations without any 
restraint upon expenditure. The Congress 
has provided that check by establishing the 
office of Comptroller General. 

The purpose of maintaining the Budget 
Director and the Comptroller General is to 
secure economy and efficiency in Govern¬ 
ment expenditure. No better method has 
been devised for the accomplishment of 
that end. These offices can not be admin¬ 
istered in all the various details without 
making some errors both of fact and of 
judgment. But the important considerar 
tion remains that these are the instrumen¬ 
talities of the Congress and that no other 
plan has ever been adopted which was so 
successful in promoting economy and effi¬ 
ciency. The Congress has absolute author¬ 
ity over the appropriations and is free to 
exercise its judgment, as the evidence may 
warrant, in increasing or decreasing budget 
recommendations. But it ought to resist 
every effort to weaken or break down this 
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most beneficial system of supervising 
appropriations and expenditures. Without 
it all the claim of economy would be a mere 
pretense. 

and with the suggestion that any decision of the 
courts overturning a practice existing since the be¬ 
ginning of the Government and making it impos¬ 
sible for the Congress to control executive disburse¬ 
ments can but be of most serious concern. 

CONCLUSION 

Upon the whole case it is submitted that the de¬ 
cree of the court below should be reversed. 

Respectfully, 

Peyto'n Gordon, 
United States Attorney. 

B. L. Gk>Lz£, 

O. R. McGuire, 
Attorneys for Appellants. 
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